
Clark County Sch. Dist. v. Virtual Educ.Aug. 2009] 375

superintendent to provider’s president was absolutely privileged;
(3) e-mail messages were not defamatory per se; (4) evidence did
not establish malice, as element of business disparagement; and
(5) evidence did not establish that pecuniary loss was proximately
caused by disparaging statements in e-mail messages.

Reversed.

C.W. Hoffman Jr., General Counsel, and S. Scott Greenberg,
Associate General Counsel, Las Vegas, for Appellant.

Jolley Urga Wirth Woodbury & Standish and L. Christopher Rose
and William R. Urga, Las Vegas, for Respondent.

1. APPEAL AND ERROR.
An order denying summary judgment is an interlocutory decision,

which is not independently appealable. NRCP 56.
2. APPEAL AND ERROR.

Where a party properly raises the denial of summary judgment on ap-
peal from the final judgment, the supreme court will review the decision de
novo. NRCP 56.

3. JUDGMENT.
Summary judgment is appropriate when the pleadings and other evi-

dence establish that no genuine issue as to any material fact remains and
that the moving party is entitled to a judgment as a matter of law. NRCP
56(c).

4. LIBEL AND SLANDER.
Under the common law, communications made in the course of judicial

proceedings, even if known to be false, are absolutely privileged from
defamation claims.

5. APPEAL AND ERROR; LIBEL AND SLANDER.
The applicability of the absolute privilege from defamation claims for

communications made in the course of judicial proceedings is a matter of
law for the trial court to decide, which the supreme court reviews de novo.

6. LIBEL AND SLANDER.
Because the scope of the absolute privilege from defamation claims for

communications made in the course of judicial proceedings is broad, a court
determining whether the privilege applies should resolve any doubt in favor
of a broad application.

7. LIBEL AND SLANDER.
The purpose of the absolute privilege from defamation claims for com-

munications made in the course of judicial proceedings is to afford all per-
sons freedom to access the courts and freedom from liability for defamation
where civil or criminal proceedings are seriously considered. Restatement
(Second) of Torts § 587.

8. LIBEL AND SLANDER.
The absolute privilege from defamation claims for communications

made in the course of judicial proceedings affords parties the same protec-
tion from liability as those protections afforded to an attorney for defama-
tory statements made during, or in anticipation of, judicial proceedings. Re-
statement (Second) of Torts § 587.

9. LIBEL AND SLANDER.
The protections of the absolute privilege from defamation claims for

communications made in the course of judicial proceedings extend to in-
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stances where a nonlawyer makes an allegedly defamatory communication
in response to threatened litigation or during a judicial proceeding.

10. LIBEL AND SLANDER.
For the absolute privilege from defamation claims for communications

made in the course of judicial proceedings to apply: (1) a judicial proceed-
ing must be contemplated in good faith and under serious consideration, and
(2) the communication must be related to the litigation.

11. LIBEL AND SLANDER.
Absolute privilege from defamation claims for communications made in

the course of judicial proceedings applied to letter from nonlawyer associ-
ate superintendent of county school district’s human resources department
to president of provider of computer-based instruction, explaining district’s
decision to deny salary advancement credit, under collective bargaining
agreement, to teachers who completed provider’s courses, where the letter
responded to provider’s threat to initiate legal action against district.

12. APPEAL AND ERROR.
The supreme court will not overturn a jury’s verdict if the verdict is

supported by substantial evidence, unless, considering all the evidence, the
verdict was clearly wrong.

13. APPEAL AND ERROR.
The supreme court views all facts from the viewpoint of the prevailing

party and assumes that the jury believed all evidence favorable to the pre-
vailing party.

14. LIBEL AND SLANDER.
An action for defamation requires the plaintiff to prove four elements:

(1) a false and defamatory statement; (2) an unprivileged publication to a
third person; (3) fault, amounting to at least negligence; and (4) actual or
presumed damages.

15. LIBEL AND SLANDER.
If a defamatory communication imputes a person’s lack of fitness for

trade, business, or profession, or tends to injure the plaintiff in his or her
business, it is deemed defamation per se and damages are presumed.

16. LIBEL AND SLANDER.
A claim for defamation per se primarily serves to protect the personal

reputation of an individual.
17. LIBEL AND SLANDER.

Unlike defamation per se, communications constituting business dis-
paragement are not directed at an individual’s personal reputation, and in-
stead they are injurious falsehoods that interfere with the plaintiff’s business
and are aimed at the business’s goods or services, and thus, if a statement
accuses an individual of personal misconduct in his or her business or at-
tacks the individual’s business reputation, the claim may be one for defama-
tion per se, but if the statement is directed towards the quality of the indi-
vidual’s product or services, the claim is one for business disparagement.

18. LIBEL AND SLANDER.
E-mail messages from the assistant to the associate superintendent of

county school district’s human resources department to three individual
teachers, responding to individual teachers’ inquiries regarding whether
district would grant salary advancement credit, under collective bargaining
agreement, to teachers who completed courses offered by provider of 
computer-based instruction, were not defamatory per se, with respect to
provider; statements in e-mail messages were not directed toward an indi-
vidual’s business or professional reputation, and instead they concerned the
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fitness of provider’s product, and provider did not seek to redress injury to
the personal reputation of an individual and instead sought compensation for
its business’s economic losses.

19. LIBEL AND SLANDER.
To succeed in a claim for business disparagement, the plaintiff must

prove: (1) a false and disparaging statement, (2) the unprivileged publica-
tion by the defendant, (3) malice, and (4) special damages.

20. LIBEL AND SLANDER.
As opposed to defamation, which merely requires some evidence of

fault amounting to at least negligence, business disparagement requires
something more, namely, malice.

21. LIBEL AND SLANDER.
Malice, as element of business disparagement, is proven when the

plaintiff can show either that the defendant published the disparaging state-
ment with the intent to cause harm to the plaintiff’s pecuniary interests, or
the defendant published a disparaging remark knowing its falsity or with
reckless disregard for its truth. Restatement (Second) of Torts § 623A.

22. LIBEL AND SLANDER.
While defamation requires that the plaintiff prove special damages in

the form of pecuniary loss only in limited circumstances, proof of special
damages is an essential element of business disparagement.

23. LIBEL AND SLANDER.
In a business disparagement claim, the plaintiff must prove that the de-

fendant’s disparaging comments are the proximate cause of the economic
loss; hence, a cause of action for business disparagement requires that the
plaintiff set forth evidence proving economic loss that is attributable to the
defendant’s disparaging remarks.

24. LIBEL AND SLANDER.
If the plaintiff in an action for business disparagement cannot show the

loss of specific sales attributable to the disparaging statement, the plaintiff
may show evidence of a general decline of business; nonetheless, the gen-
eral decline of business must be the result of the disparaging statements, and
the plaintiff must eliminate other potential causes.

25. LIBEL AND SLANDER.
County school district was not liable to provider of computer-based in-

struction for business disparagement in absence of evidence of malice, re-
lating to e-mail messages from the assistant to the associate superintendent
of district’s human resources department to three individual teachers, re-
sponding to individual teachers’ inquiries regarding whether district would
grant salary advancement credit, under collective bargaining agreement, to
teachers who completed courses offered by provider.

26. LIBEL AND SLANDER.
County school district was not liable to provider of computer-based in-

struction for business disparagement in absence of evidence that its pecu-
niary loss was proximately caused by the disparaging statements in e-mail
messages from the assistant to the associate superintendent of district’s
human resources department to three individual teachers, responding to in-
dividual teachers’ inquiries regarding whether district would grant salary ad-
vancement credit, under collective bargaining agreement, to teachers who
completed courses offered by provider.

Before HARDESTY, C.J., PARRAGUIRRE and DOUGLAS, JJ.
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O P I N I O N

By the Court, HARDESTY, C.J.:
In this appeal, we consider two issues of first impression in a

business defamation action. First, we consider whether the absolute
privilege applies to defamatory communications made by a non-
lawyer in anticipation of a judicial proceeding. Second, we con-
sider whether allegedly defamatory statements made about a busi-
ness’s product provide a basis for defamation per se or for business
disparagement.

We conclude that the absolute privilege affords parties to litigation
the same protection from liability that exists for an attorney for
defamatory statements made during, or in anticipation of, judicial
proceedings. Additionally, we conclude that when allegedly defam-
atory statements concern a business’s product and the plaintiff seeks
to redress injury to economic interest, the claim is one for business
disparagement, not defamation per se.

FACTS AND PROCEDURAL HISTORY
Appellant Clark County School District (CCSD) and Clark

County Education Association (CCEA), the local teachers’ union,
are parties to a collective bargaining agreement, which sets 
the terms and conditions of employment for CCSD teachers. 
The agreement includes a provision for teachers to enhance their
salaries by obtaining additional degrees, taking either upper-
division, graduate-level courses or completing professional develop-
ment courses offered by CCSD. However, educational courses that
are not credit bearing toward a degree may be excluded from the
courses eligible for salary enhancement. In addition, CCSD may
deny credit for courses that it deems are of a ‘‘frivolous 
nature.’’

Respondent Virtual Education Software, Inc. (VESI), is a 
Nevada corporation that markets and sells computer-based instruc-
tion for educators and business professionals. VESI markets its 
distance-learning classes to various colleges and universities.

Until the fall of 2002, Chapman University (Chapman) and South-
ern Utah University (SUU) offered and administered VESI courses
to CCSD teachers for salary enhancement. At that time, VESI had
institutional agreements with Chapman and SUU, but VESI did not
have a contractual relationship with CCSD.

Dr. George Ann Rice, the associate superintendent of CCSD’s
human resources department in 2002, had the responsibility for
making the final determination as to whether a course complied with
the collective bargaining agreement. Because of concerns regarding
the academic rigor of VESI courses and their compliance with the
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collective bargaining agreement, Dr. Rice asked her administrative
assistant to research and evaluate the VESI courses.

As a result, several teachers informed VESI’s president that
CCSD was researching VESI courses for eligibility for salary en-
hancement. Concerned about the evaluation, VESI attempted to
contact CCSD and Dr. Rice and provided two VESI courses to
CCSD. After reviewing VESI’s courses, Dr. Rice’s assistant noted
several concerns with the academic quality of the courses. In addi-
tion, Dr. Rice’s assistant was unable to confirm that VESI’s courses
were offered at the graduate level by either Chapman or SUU, or
that the courses were credit bearing towards a degree. As a result,
Dr. Rice determined that the courses did not comply with the re-
quirements of the collective bargaining agreement between CCSD
and CCEA for salary enhancement.

In October 2002, VESI learned that CCSD was denying salary
enhancement for its courses. VESI wrote several e-mails to CCSD,
essentially demanding that CCSD accept the courses ‘‘before legal
means need to be pursued.’’ On November 6, 2002, Dr. Rice sent a
letter to VESI’s president, with copies to other school administrators
and CCSD counsel, explaining CCSD’s decision to deny salary ad-
vancement credit for VESI courses. Dr. Rice stated, in pertinent
part:

I have researched the VESI courses that you offer for graduate
credit from the following universities: Chapman, University of
Phoenix, and Southern Utah University. These courses are not
credit bearing toward any degree offered by these universities.
In addition, some of the courses can be completed in three to
five hours and the tests can be successfully passed without
reading the material, as evidenced by at least two of my em-
ployees. There is no safeguard to determine that the candidate
is the one who actually takes the tests. The tests are largely
consistent of factual information that can be memorized or
copied as notes from the slides and do not require the analysis,
synthesis and application levels usually required for graduate
coursework.

VESI did not respond to Dr. Rice’s letter. When teachers inquired
about the status of VESI courses, CCSD explained that it would not
accept VESI courses for salary enhancement.

Procedural history
VESI filed a complaint with the district court, alleging five causes

of action against CCSD, including defamation. The district court
dismissed all but VESI’s defamation claims.1 VESI based its claims

1VESI did not appeal the dismissal of its remaining causes of action.
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for defamation on Dr. Rice’s November 6, 2002, letter to VESI’s
president, and at least 12 communications to CCSD teachers, in-
cluding e-mails sent by CCSD administrative staff.

CCSD filed two motions for summary judgment seeking to dis-
miss the defamation claims. In its first motion, CCSD argued, in
part, that VESI could not prove the elements of defamation and also
asserted that the alleged defamatory statements constituted business
disparagement, not defamation per se. Although VESI opposed the
motion, it did not specifically respond to CCSD’s argument regard-
ing business disparagement. The district court summarily denied the
first motion, without addressing business disparagement. In its sec-
ond motion for summary judgment, CCSD argued that VESI could
not prove defamation as a matter of law because the statements
were either not defamatory or were privileged. On the second mo-
tion, the district court found that none of CCSD’s statements were
privileged as a matter of law but limited VESI’s defamation claims
to the November 6, 2002, letter and five e-mail communications.

At trial, VESI presented its case-in-chief, offering evidence that it
had suffered an economic downturn, but only tenuously indicated
that any economic damages were proximately caused by CCSD’s
statements. Although CCSD cross-examined VESI’s witnesses,
CCSD rested without presenting additional witnesses, documents, or
other evidence. The jury returned a special verdict form, finding that
four of the six communications constituted defamation by CCSD.
Specifically, the jury found that, in addition to Dr. Rice’s Novem-
ber 6, 2002, letter, three e-mail communications to individual CCSD
teachers were defamatory. All three e-mails were written by Dr.
Rice’s assistant to individual teachers. The first e-mail provided, in
part:

This is not a new policy. The contract states that courses must
be credit bearing towards a degree and courses such as those of-
fered by VESI have only recently come to our attention as vi-
olating contract. Be wary of these 3rd party entities. If the uni-
versity offering credit will not include them even as an elective
in their program, there is something remiss with the course.

The second e-mail provided, in part:
Credit bearing toward a degree does NOT mean a particular in-
dividual must be in that degree program, only that the univer-
sity offering it values the course enough to allow at least elec-
tive credit w/i their own university. VESI is a consulting agency
and many of the courses have been deemed ‘‘[frivolous.]’’
None of the colleges sponsoring the courses offer degree credit
for them so, yes, they should not be taken for salary growth.
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The third e-mail communication provided:
Thank you for your recent letter to Dr. Rice regarding VESI
courses. The 3 classes you have already taken . . . will be al-
lowed for salary growth . . . but as they do not comply with
the CCEA Negotiated agreement, please be sure any future
courses are upper division or graduate credits and are listed in
a degree program of the university offering the credit.

The jury awarded damages of $161,024 to VESI. The district
court also found that VESI met its offer of judgment and was there-
fore entitled to an award of attorney fees. Thereafter, the district
court awarded VESI prejudgment interest and attorney fees and en-
tered judgment in VESI’s favor in the total amount of $340,622.40.
CCSD appeals.

DISCUSSION
We address two of CCSD’s issues on appeal. First, CCSD con-

tends that the district court erred by denying summary judgment as
to Dr. Rice’s November 6, 2002, letter to VESI, arguing that the let-
ter was absolutely privileged. Second, CCSD argues that VESI
could not rely on the defamation per se doctrine to excuse the need
to show special damages. Specifically, CCSD maintains that VESI’s
defamation claim should have been alleged as a claim for business
disparagement, which differs from a defamation per se claim be-
cause the former requires proof of malice and special damages
whereas the latter requires a showing of negligence and presumes
damages.

Because we conclude that the absolute privilege applies to non-
lawyers in anticipation of judicial proceedings, we hold that Dr.
Rice’s November 6, 2002, letter was absolutely privileged. We also
conclude that the elements of a claim for business disparagement
should be distinguished from the elements of a claim for defamation
per se.2 After determining that VESI’s claims involve business dis-
paragement, we conclude that VESI could not rely on presumed
damages and did not present sufficient evidence to support the jury’s
verdict for economic damages. We therefore reverse the judgment.

2In its motions for summary judgment and on appeal, CCSD further argues
that the four communications were not defamatory because they were true or
substantially true. In the alternative, CCSD asserts that if the statements were
false, they were not defamatory because they constituted opinions rather than
facts. Additionally, CCSD argued that even if the statements were defamatory,
they were also privileged under the ‘‘common interest privilege.’’ Because we
reverse the judgment on other grounds, we do not address these additional 
issues.
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The absolute privilege applies to communications made by 
nonlawyers where judicial proceedings have commenced or are
under serious consideration

CCSD argues that as to Dr. Rice’s November 6, 2002, letter, the
district court erred in denying CCSD’s motion for summary judg-
ment because Dr. Rice sent the letter in response to VESI’s threat to
file a civil lawsuit against CCSD and the letter was therefore ab-
solutely privileged. VESI contends that the absolute privilege does
not apply because the privilege is limited to communications by
lawyers representing clients.
[Headnotes 1-3]

A district court’s order denying summary judgment is an inter-
locutory decision and is not independently appealable. GES, Inc. v.
Corbitt, 117 Nev. 265, 268, 21 P.3d 11, 13 (2001). However, where
a party properly raises the denial of summary judgment on appeal
from the final judgment, this court will review the decision de novo.
Id.; Wood v. Safeway, Inc., 121 Nev. 724, 729, 121 P.3d 1026, 1029
(2005). Summary judgment is appropriate when the pleadings and
other evidence establish that ‘‘no ‘genuine issue as to any material
fact [remains] and that the moving party is entitled to a judgment as
a matter of law.’ ’’ Wood, 121 Nev. at 729, 121 P.3d at 1029 (alter-
ation in original) (quoting NRCP 56(c)).
[Headnotes 4-6]

It is a ‘‘long-standing common law rule that communications
[made] in the course of judicial proceedings [even if known to be
false] are absolutely privileged.’’ Circus Circus Hotels v. Wither-
spoon, 99 Nev. 56, 60, 657 P.2d 101, 104 (1983). In addition, the
applicability of the absolute privilege is a matter of law for the court
to decide, which this court will review de novo. Id. at 62, 657 P.2d
at 105; Fink v. Oshins, 118 Nev. 428, 432, 49 P.3d 640, 643
(2002). Further, because the scope of the absolute privilege is broad,
a court determining whether the privilege applies should resolve any
doubt in favor of a broad application. Fink, 118 Nev. at 433-34, 49
P.3d at 644.
[Headnotes 7, 8]

In Fink v. Oshins, we determined that an attorney’s statements
made to his client were absolutely privileged after his client began
seriously considering commencing proceedings to remove the de-
fendant as cotrustee of a trust. Id. at 434, 49 P.3d at 644. In order
to support the interpretation of the absolute privilege in Fink and in
other cases, we have relied on the Restatement (Second) of Torts sec-
tion 587, which does not limit the application of the absolute privi-
lege to attorney communications. Fink, 118 Nev. at 433 n.13, 49
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P.3d at 644 n.13;3 see also Pope v. Motel 6, 121 Nev. 307, 316, 114
P.3d 277, 283 (2005); K-Mart Corporation v. Washington, 109 Nev.
1180, 1191 n.7, 866 P.2d 274, 282 n.7 (1993), receded from on
other grounds by Pope, 121 Nev. at 316-17, 114 P.3d at 283. The
purpose of the absolute privilege is to afford all persons freedom to
access the courts and freedom from liability for defamation where
civil or criminal proceedings are seriously considered. Restatement
(Second) of Torts § 587 cmts. a, e (1977). Therefore, the absolute
privilege affords parties the same protection from liability as those
protections afforded to an attorney for defamatory statements made
during, or in anticipation of, judicial proceedings. Restatement (Sec-
ond) of Torts § 587 cmt. d (1977).

Thus, where a judicial proceeding has commenced or is, in good
faith, under serious consideration, we determine no need to limit the
absolute privilege to communications made by attorneys. See Hall v.
Smith, 152 P.3d 1192, 1195-96 (Ariz. Ct. App. 2007) (‘‘The priv-
ilege applies to both attorneys and parties to litigation.’’). In Hall v.
Smith, an Arizona Court of Appeals also relied on the Restatement
(Second) of Torts section 587 to conclude that the absolute privilege
applies to both attorneys and parties to litigation. Id. We concur for
two reasons. First, there is no good reason to distinguish between
communications between lawyers and nonlawyers. Second, it is an-
ticipated that potential parties to litigation will communicate before
formally retaining counsel.
[Headnotes 9, 10]

Consequently, we extend the protections of the absolute privilege
to instances where a nonlawyer asserts an alleged defamatory com-
munication in response to threatened litigation or during a judicial
proceeding. Thus, just as we announced in Fink, for the privilege to
apply (1) a judicial proceeding must be contemplated in good faith
and under serious consideration, and (2) the communication must be
related to the litigation. 118 Nev. at 433-34, 49 P.3d at 644.
[Headnote 11]

In this case, we conclude that Dr. Rice’s November 6, 2002, let-
ter was absolutely privileged. Before November 6, 2002, VESI 
demanded that CCSD accept its courses for salary enhancement.
VESI sent an e-mail to Dr. Rice explaining its intent to ‘‘turn this
matter over’’ to legal counsel. The e-mail also informed Dr. Rice

3Although in Fink, 118 Nev. at 435 n.16, 49 P.3d at 645 n.16, we also cite
and rely on Restatement (Second) of Torts section 586, which discusses the ab-
solute privilege as it applies to attorneys, comment e of Restatement (Second) of
Torts section 587 explicitly makes clear that the protection from liability for
defamation accorded to an attorney under section 586 applies equally to parties
to litigation. Restatement (Second) of Torts § 587 cmt. e (1977).



Clark County Sch. Dist. v. Virtual Educ.384 [125 Nev.

that VESI attorneys planned to send a demand letter to CCSD, 
requiring that CCSD draft a written statement formally accepting
VESI courses for salary enhancement. If CCSD did not draft 
the formal acceptance, VESI would file ‘‘a civil petition against 
you, Dr. Rice, and the CCSD to allow the courts to decide on this
matter.’’

In response, Dr. Rice sent the November 6, 2002, letter to explain
the reasons why CCSD would not comply with VESI’s demand to
accept its courses for salary enhancement. Dr. Rice’s letter to VESI
was in response to VESI’s threat to initiate legal action against
CCSD. The letter would be absolutely privileged had it been drafted
by CCSD’s legal counsel; therefore, we conclude that the protections
afforded by the absolute privilege should be extended to Dr. Rice,
who was a party involved in a dispute where judicial proceedings
were under serious consideration.

Accordingly, we reverse the district court’s denial of summary
judgment as to the November 6, 2002, letter because it was ab-
solutely privileged as a matter of law.

Where the defendant’s defamatory communications injured the
entity’s business reputation, the claim is one for business 
disparagement, not defamation per se

CCSD also maintains that the defamation per se doctrine is not
applicable in this case and that VESI did not present substantial ev-
idence of actual damages. Specifically, CCSD contends that defama-
tion, by its definition, tends to injure individuals, and because VESI
is a business, it would be unmerited for any alleged defamatory
statements to necessarily constitute defamation per se. CCSD further
argues that absent presumed damages under the defamation per se
doctrine, VESI failed to prove actual damages, such as the loss of
business or sales, attributable to CCSD’s statements.
[Headnotes 12, 13]

This court will not overturn a jury’s verdict if the verdict is sup-
ported by ‘‘ ‘substantial evidence, unless, [considering] all the evi-
dence . . . , the verdict was clearly wrong.’ ’’ Wohlers v. Bartgis,
114 Nev. 1249, 1261, 969 P.2d 949, 958 (1998) (quoting Bally’s
Employees’ Credit Union v. Wallen, 105 Nev. 553, 555-56, 779 P.2d
956, 957 (1989)). On appeal, this court views all facts from the
viewpoint of the prevailing party and assumes that the jury believed
all evidence favorable to the prevailing party. Id.

VESI contends that CCSD’s statements constituted defamation per
se because they impugned VESI’s lack of fitness for trade, business,
or profession. VESI further argues that even if the defamation per se
doctrine is not applicable, evidence adduced at trial showed a sub-
stantial decline in profits after CCSD communicated to teachers
that it would not award salary enhancement for VESI courses.



Clark County Sch. Dist. v. Virtual Educ.Aug. 2009] 385

[Headnotes 14, 15]

An action for defamation requires the plaintiff to prove four ele-
ments: ‘‘(1) a false and defamatory statement . . . ; (2) an unprivi-
leged publication to a third person; (3) fault, amounting to at least
negligence; and (4) actual or presumed damages.’’ Pope, 121 Nev.
at 315, 114 P.3d at 282; see Lubin v. Kunin, 117 Nev. 107, 111, 17
P.3d 422, 425 (2001). However, if the defamatory communication
imputes a ‘‘person’s lack of fitness for trade, business, or profes-
sion,’’ or tends to injure the plaintiff in his or her business, it is
deemed defamation per se and damages are presumed. K-Mart Cor-
poration, 109 Nev. at 1192, 866 P.2d at 282.

Our opinions concerning defamation per se have discussed defam-
atory communications in relation to individuals. See Bongiovi v. Sul-
livan, 122 Nev. 556, 138 P.3d 433 (2006) (affirming that 
defendant plastic surgeon was liable for defamation per se after the
defendant told plaintiff’s potential client that the plaintiff was being
investigated for the recent death of another patient); K-Mart 
Corporation, 109 Nev. at 1192, 866 P.2d at 282 (holding that the act
of placing a customer in handcuffs and walking him throughout the
store constituted defamation per se); Nevada Ind. Broadcasting v.
Allen, 99 Nev. 404, 664 P.2d 337 (1983) (concluding that a politi-
cal candidate was entitled to recover under defamation per se for
comments that injured his professional reputation). However, we
have not clearly stated whether a corporation or other business en-
tity can proceed on a theory of defamation per se where communi-
cations concern the business’s product or injure the business’s 
reputation.
[Headnotes 16, 17]

A claim for defamation per se primarily serves to protect the per-
sonal reputation of an individual. 53 C.J.S. Libel and Slander; In-
jurious Falsehood § 312 (2005); Hurlbut v. Gulf Atlantic Life Ins.
Co., 749 S.W.2d 762, 766 (Tex. 1987). But where communications
concern the goods or services provided by a business entity, a plain-
tiff generally seeks to redress injury to economic interests. 53 C.J.S.
Libel and Slander; Injurious Falsehood § 312 (2005). This distinc-
tion is the basis for the difference between an action for defamation
per se and an action for business disparagement. Id. Unlike defama-
tion per se, communications constituting business disparagement
are not directed at an individual’s personal reputation; rather, they
are injurious falsehoods that interfere with the plaintiff’s business
and are aimed at the business’s goods or services. Aetna Cas. & Sur.
Co. v. Centennial Ins. Co., 838 F.2d 346, 351 (9th Cir. 1988).
Thus, if a statement accuses an individual of personal misconduct in
his or her business or attacks the individual’s business reputation,
the claim may be one for defamation per se; however, if the state-
ment is directed towards the quality of the individual’s product or
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services, the claim is one for business disparagement. 53 C.J.S.
Libel and Slander; Injurious Falsehood § 312 (2005).
[Headnote 18]

Based on the foregoing authority, we conclude that the three 
e-mails sent by CCSD to individual teachers did not constitute
defamation per se. The statements were not directed toward an in-
dividual’s business or professional reputation; rather, the statements
concerned the fitness of VESI’s product. In addition, VESI did not
seek to redress injury to the personal reputation of an individual, it
sought compensation for its business’s economic losses. Therefore,
we conclude that VESI’s claim is not one for defamation per se, but
more appropriately is one for business disparagement. Moreover, we
conclude that even if VESI had properly brought its claim as one for
business disparagement, it could not have prevailed as a matter of
law.
[Headnotes 19-21]

The elements required to prove a cause of action for business dis-
paragement differ from the elements required to prove classic
defamation and, necessarily, defamation per se. Hurlbut, 749
S.W.2d at 766. To succeed in a claim for business disparagement,
the plaintiff must prove: (1) a false and disparaging statement,4

(2) the unprivileged publication by the defendant, (3) malice, and 
(4) special damages. Id. Notably, the principal differences between
defamation per se and business disparagement concern the elements
of intent and damages. As opposed to defamation, which merely re-
quires some evidence of fault amounting to at least negligence, busi-
ness disparagement requires something more, namely, malice. Mal-
ice is proven when the plaintiff can show either that the defendant
published the disparaging statement with the intent to cause harm to
the plaintiff’s pecuniary interests, or the defendant published a dis-
paraging remark knowing its falsity or with reckless disregard for its
truth. Pegasus v. Reno Newspapers, Inc., 118 Nev. 706, 722, 57
P.3d 82, 92-93 (2002); Hurlbut, 749 S.W.2d at 766; Restatement
(Second) of Torts § 623A (1977).
[Headnotes 22-24]

As for the element of damages, defamation requires that the plain-
tiff prove special damages in the form of pecuniary loss only in lim-
ited circumstances. Hurlbut, 749 S.W.2d at 766. However, proof of

4Restatement (Second) of Torts section 629 defines a disparaging statement as
one that is

understood to cast doubt upon the quality of another’s land, chattels or in-
tangible things, or upon the existence or extent of his property in them,
and

(a) the publisher intends the statement to cast doubt, or
(b) the recipient’s understanding of it as casting the doubt was 

reasonable.
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special damages is an essential element of business disparagement.
Id. at 767. Moreover, in a business disparagement claim, the plain-
tiff must prove that the defendant’s disparaging comments are the
proximate cause of the economic loss. Id.; Advanced Training Sys.
v. Caswell Equip. Co., 352 N.W.2d 1, 7-8 (Minn. 1984). Hence, a
cause of action for business disparagement requires that the plaintiff
set forth evidence proving economic loss that is attributable to the
defendant’s disparaging remarks. Advanced Training Sys., 352
N.W.2d at 7. Lastly, if the plaintiff cannot show the loss of specific
sales attributable to the disparaging statement, the plaintiff may
show evidence of a general decline of business. Id. at 7-8; 53 C.J.S.
Libel and Slander; Injurious Falsehood § 322 (2005). Nonetheless,
the general decline of business must be the result of the disparaging
statements and the plaintiff must eliminate other potential causes.
Advanced Training Sys., 352 N.W.2d at 7-8; 53 C.J.S. Libel and
Slander; Injurious Falsehood § 322 (2005).
[Headnote 25]

We thus conclude that VESI failed as a matter of law to establish
the elements of intent and damages for a claim of business dispar-
agement. First, although there was substantial evidence for the jury
to conclude that the information contained in the e-mail communi-
cations was false and disparaging, VESI failed to prove that CCSD
maliciously intended to cause VESI pecuniary loss, or that CCSD
acted with malice because it knew the statements were false or
acted in reckless disregard of their falsity. CCSD drafted the e-mail
communications in response to individual teachers’ inquiries re-
garding whether CCSD would accept VESI courses for salary en-
hancement. Although there was some indication that the statements
in the e-mails may be false, VESI did not present evidence for the
jury to conclude that CCSD acted with reckless disregard when it
responded to teachers’ questions or concerns regarding VESI’s
courses.
[Headnote 26]

Likewise, VESI did not provide sufficient evidence to prove spe-
cial damages. Although VESI presented evidence showing that after
the e-mails were transmitted, it suffered a loss in profit due to de-
clining sales, it did not prove that the pecuniary loss was proximately
caused by the disparaging statements. First, the statements were nar-
rowly transmitted to individual teachers, and VESI did not prove that
the recipient teachers republished the disparaging statements. Sec-
ondly, VESI failed to show that its economic losses were a result of
the disparaging statements and not merely a result of CCSD’s deci-
sion to deny teachers salary enhancement for VESI courses. Thus,
VESI neither proved specific losses in sales attributable to CCSD’s
disparaging statements nor eliminated CCSD’s decision to deny
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VESI’s courses for purposes of salary enhancement as a cause for
the general decline in business.

Therefore, we conclude that, had the district court instructed the
jury on a claim for business disparagement, the jury could not have
found that CCSD’s disparaging statements were malicious or caused
VESI’s pecuniary loss. See El Cortez Hotel, Inc. v. Coburn, 87 Nev.
209, 213, 484 P.2d 1089, 1091 (1971) (standing for the proposition
that if the district court had not erred, the result would not have been
substantially different). Accordingly, we reverse the judgment.

CONCLUSION
The district court improperly denied summary judgment as to Dr.

Rice’s November 6, 2002, letter to VESI because the letter was ab-
solutely privileged. The absolute privilege applies to both lawyers
and nonlawyers who make defamatory statements during a judicial
proceeding or where a judicial proceeding is under serious consid-
eration. Because Dr. Rice sent the November 6, 2002, letter in re-
sponse to VESI’s threat to file a civil lawsuit against CCSD, we con-
clude that the letter was in response to anticipated litigation and was,
therefore, absolutely privileged. Accordingly, we reverse the district
court’s denial of summary judgment as to the November 6, 2002,
letter.

Secondly, we reverse the jury’s verdict as to the remaining three
e-mail communications since the verdict was improperly based on a
claim for defamation per se. Because VESI sought compensation for
economic loss for defamatory statements about its products, VESI’s
claim was one for business disparagement and not defamation per se.
Further, VESI could not have proven the elements of business dis-
paragement because it did not produce sufficient evidence of malice
or of special damages that were proximately caused by CCSD’s dis-
paraging statements. Accordingly, we reverse the district court’s
judgment.

PARRAGUIRRE and DOUGLAS, JJ., concur.

STEVE FRANCIS ZAMORA, APPELLANT, v. 
TYSHAE PRICE, RESPONDENT.

No. 51321

August 6, 2009 213 P.3d 490

Appeal from a district court judgment entered on a jury verdict in
a tort action conducted under the short trial program. Eighth 
Judicial District Court, Clark County; David B. Barker, Judge.
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Plaintiff brought action against defendant arising out of an auto-
mobile accident. Complaint was referred to mandatory nonbinding
arbitration. Arbitrator issued award in plaintiff’s favor. Defendant re-
quested new jury trial. The judge pro tempore entered judgment on
short trial jury’s verdict in plaintiff’s favor, and defendant appealed.
The supreme court, CHERRY, J., held that: (1) statute mandating that
nonbinding arbitration award be admitted for consideration by jury
in any trial de novo when amount in controversy did not exceed
$50,000 did not violate driver’s right to jury trial, and (2) statute
mandating that nonbinding arbitration award be admitted for con-
sideration by jury in any trial de novo where amount in controversy
did not exceed $50,000 did not violate equal protection.

Affirmed.
[Rehearing denied September 24, 2009]

Keith B. Gibson, Las Vegas, for Appellant.

Weiss Weiss Newark & Newark and Matthew Dion and James G.
Christensen, Las Vegas, for Respondent.

1. APPEAL AND ERROR.
The constitutionality of a statute, including issues related to a party’s

constitutional right to a jury trial, is a question of law that the supreme
court reviews de novo. Const. art. 1, § 3.

2. CONSTITUTIONAL LAW.
Legislative enactment of substantive evidentiary rules is well within the

powers conferred upon the Legislature, and the court must defer to the Leg-
islature regarding the statute’s validity.

3. CONSTITUTIONAL LAW.
The burden of demonstrating a statute’s unconstitutionality is met when

the challenger makes a clear showing of invalidity.
4. JURY.

Statute mandating that nonbinding arbitration award be admitted for
consideration by jury in any trial de novo where amount in controversy did
not exceed $50,000 did not violate driver’s right to jury trial, in action
based on tort claims arising from automobile accident; award was mere ev-
idence for jury to consider, which evidence jury was free to accept or re-
ject, and mandatory jury instruction provided that jury was not to give
undue weight to arbitration award. Const. art. 1, § 3; NRS 38.259(2).

5. ALTERNATIVE DISPUTE RESOLUTION; CONSTITUTIONAL LAW.
Statute mandating that nonbinding arbitration award be admitted for

consideration by jury in any trial de novo where amount in controversy did
not exceed $50,000 did not violate equal protection under either federal or
state constitutions based on claim that admission of award in trial where
amount in controversy was at least $50,000 effectively admitted such awards
only for cases below that threshold; distinction was rationally related to le-
gitimate government interest in providing more expedited and less expensive
proceedings for smaller claims, while preserving litigants’ right to jury trial
and appeal, and in encouraging litigants to take arbitration seriously. U.S.
CONST. amend. 14; NRS 38.250.
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6. CONSTITUTIONAL LAW.
Both the United States and Nevada Constitutions’ equal protection

clauses are implicated when a law treats similarly situated people differ-
ently. Const. art. 4, § 21; U.S. CONST. amend. 14.

7. CONSTITUTIONAL LAW.
When a law that treats similarly situated people differently and, there-

fore, implicates equal protection clauses of the United States and Nevada
Constitutions, does not implicate a suspect class or fundamental right, it
will be upheld as long as it is rationally related to a legitimate government
interest. Const. art. 4, § 21; U.S. CONST. amend. 14.

Before CHERRY, SAITTA and GIBBONS, JJ.

O P I N I O N

By the Court, CHERRY, J.:
In this appeal, we consider the constitutionality of NRS

38.259(2), which requires that, when a party requests a new trial at
the conclusion of mandatory nonbinding arbitration proceedings in a
short trial matter, the arbitrator’s findings must be admitted during
the new trial. Specifically, we address whether the admission of this
arbitration award deprives a party of the constitutional right to a jury
trial and whether it violates equal protection rights. For the reasons
set forth below, we conclude that NRS 38.259(2)’s requirement that
the arbitration award be admitted at the new trial does not violate a
party’s constitutional right to a jury trial or a party’s right to equal
protection under the law.

PROCEDURAL HISTORY
The procedural history of this case is straightforward. Respondent

Tyshae Price filed a complaint in district court against appellant
Steve Zamora, asserting tort claims arising out of an automobile ac-
cident. Because the amount at issue in the suit was less than
$40,000, the case was referred to Nevada’s nonbinding arbitration
program as mandated by NRS 38.250(1).1 After a hearing, the ar-
bitrator awarded Price $18,000. Zamora then requested a new trial,
which was conducted as part of the short trial program. The short
trial jury also awarded Price $18,000, and judgment was subse-
quently entered on that verdict by the judge pro tempore.2 Zamora
now appeals.

1Price filed her district court complaint on January 15, 2004, at which time
NRS 38.250 applied to civil actions in which the amount at issue did not exceed
$40,000. In 2005, NRS 38.250 was amended to require civil actions with
amounts at issue not exceeding $50,000 to be submitted to nonbinding arbitra-
tion. See 2005 Nev. Stat., ch. 122, § 2, at 391-92.

2Judgment was entered prior to the effective date of amended NSTR 3(d)(4),
which provides that a judge pro tempore’s proposed judgment ‘‘is not effective 
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DISCUSSION
Under NRS 38.250(1)(a), civil actions for damages filed in dis-

trict court that do not exceed $50,000, as the amount in controversy,
must, subject to certain exceptions, first be submitted to nonbinding
arbitration. This requirement is mandatory for district courts in any
judicial district with populations of 100,000 or more and permissive
for Nevada’s remaining judicial districts. NRS 38.255(2). Within 30
days after an arbitration award is served on the parties, any party
may request a new trial in district court. NAR 18(A). In those dis-
tricts where the nonbinding arbitration process is mandatory, if a
new trial is requested, the case is assigned to Nevada’s short trial
program, which provides expedited civil jury trials through the use
of limited discovery, small juries, and time limits on the presentation
of evidence.3 NSTR 1 and 4(a)(1). Central to the issues before us on
appeal, NRS 38.259(2) requires that the written findings of the ar-
bitrator—that is, the award—be admitted into evidence during the
new trial. NRS 38.259(2) also provides a mandatory jury instruction
that, among other things, provides guidance to the jury regarding its
consideration of the arbitration award.

On appeal, Zamora raises two issues regarding the constitution-
ality of NRS 38.259(2). First, he argues that NRS 38.259(2)’s re-
quirement that the arbitration award be admitted at a new trial vio-
lated his constitutional right to a jury trial. Second, Zamora
contends that NRS 38.259(2) violated his rights to equal protection
under the law because, under the statutory system, arbitration awards
are effectively only admitted into evidence for claims not exceeding
$50,000. We address each of these arguments in turn.

Standard of review
[Headnote 1]

The constitutionality of a statute, including issues related to a
party’s constitutional right to a jury trial, is a question of law that
this court reviews de novo. Moldon v. County of Clark, 124 Nev.
507, 511, 188 P.3d 76, 79 (2008); Awada v. Shuffle Master, Inc.,
123 Nev. 613, 618, 173 P.3d 707, 711 (2007). Here, the statute at
issue, NRS 38.259(2), is a substantive rule of evidence requiring
that the arbitration award be admitted at trial in cases subject to the
nonbinding arbitration program. See McDougall v. Schanz, 597
N.W.2d 148, 156 n.15 (Mich. 1999) (noting that substantive rules of
evidence involve declarations of policy, even if drafted in terms of

until expressly approved by the district court as evidenced by the signature of the
district court judge.’’ Thus, because judgment was entered prior to the effective
date of the amended rule, Zamora’s direct appeal from the judgment entered by
the judge pro tempore was proper.

3In all other judicial districts, establishment of a short trial program is merely
permissive. NSTR 1(b).
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the admission or exclusion of evidence); see also State v. Connery,
99 Nev. 342, 345, 661 P.2d 1298, 1300 (1983) (noting that the ju-
diciary has inherent power to govern its own procedures, but that any
such rules may not ‘‘ ‘abridge, enlarge or modify any substantive
right’ ’’ (quoting NRS 2.120)).
[Headnotes 2, 3]

We note that the enactment of such substantive evidentiary rules
is well within the powers conferred upon the Legislature by the
Nevada Constitution, Cramer v. Peavy, 116 Nev. 575, 582, 3 P.3d
665, 670 (2000); Barrett v. Baird, 111 Nev. 1496, 1512, 908 P.2d
689, 700 (1995), overruled on other grounds by Lioce v. Cohen, 124
Nev. 1, 174 P.3d 970 (2008), and we must defer to the Legislature
regarding this statute’s validity. See Moldon, 124 Nev. at 511, 188
P.3d at 79 (noting that statutes are presumed to be constitutional, and
the individual challenging that presumption bears the burden of
showing the statute’s unconstitutionality); Universal Electric v. Labor
Comm’r, 109 Nev. 127, 129, 847 P.2d 1372, 1373-74 (1993) (not-
ing that a party attacking a statute’s validity faces a formidable task
because statutes are presumed to be valid and this court will only in-
tervene when the constitution is clearly violated). The burden of
demonstrating a statute’s unconstitutionality is met when the chal-
lenger makes ‘‘a clear showing of invalidity.’’ Moldon, 124 Nev. at
511, 188 P.3d at 79 (internal quotation omitted).

Right to a jury trial
[Headnote 4]

Zamora contends that the introduction of the arbitrator’s award vi-
olated his constitutional right to a jury trial because it effectively re-
moved the jury as the fact-finder, as demonstrated by the jury award-
ing the exact same amount as the arbitrator, and improperly turned
the jury into an appellate body reviewing the reasonableness of the
arbitration award. Zamora further asserts that this arrangement is ir-
rational, as the only purpose for introducing the arbitration award is
to prejudice the party requesting a new trial, which defeats the very
purpose of having a new trial.

Price, however, argues that the introduction of the arbitration
award to the short trial jury did not violate Zamora’s constitutional
right to a jury trial because it did not undermine in any way the role
of the jury as the fact-finder. She asserts that the jury was repeatedly
told that its duty was to find the facts after examining all of the ev-
idence, and that it was free to disregard any evidence, including the
arbitrator’s award, if it chose to do so.

The Nevada Constitution states, in pertinent part, that ‘‘[t]he
right of trial by [j]ury shall be secured to all and remain inviolate
forever,’’ Nev. Const. art. 1, § 3, and guarantees the right to have
factual issues determined by a jury. Barrett, 111 Nev. at 1501, 908
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P.2d at 694. The right to a jury trial extends to civil proceedings,
such as the district court complaint filed in the underlying action.
Chamberland v. Labarbera, 110 Nev. 701, 704, 877 P.2d 523, 524
(1994). A statute will unconstitutionally restrict the right to a jury
trial when that right is ‘‘burdened by the imposition of onerous con-
ditions, restrictions or regulations which would make the right prac-
tically unavailable.’’ Barrett, 111 Nev. at 1502, 908 P.2d at 694 (in-
ternal citations and quotation marks omitted).

With regard to whether NRS 38.259(2)’s requirement that the ar-
bitration award be introduced at trial violated Zamora’s right to a
jury trial, we find our decision in Barrett, 111 Nev. 1496, 908 P.2d
689, particularly instructive. In Barrett, this court addressed an ar-
gument that NRS 41A.049(2) and NRS 41A.016(2) unconstitution-
ally denied the right to a jury trial by providing that a medical mal-
practice screening panel’s decision may be admitted at trial.4 111
Nev. 1496, 908 P.2d 689. In that case, the appellant contended that
a jury was likely to be overly deferential to the panel’s finding of no
probability of negligence and that admitting the panel’s decision al-
lowed preadjudication of the issues of negligence and causation by
an entity other than the jury. Id. at 1501, 908 P.2d at 693. In re-
jecting this argument, we explained that the admission of the screen-
ing panel’s decision was the equivalent of allowing an expert to tes-
tify at trial and did nothing to prevent the jury from freely accepting
or rejecting that evidence. Id. at 1503, 908 P.2d at 694.

The Barrett court further noted that the jury was sufficiently in-
structed not to give undue weight to the screening panel’s decision
to ensure that there was no infringement on the jury’s fact-finding
duty. Id. at 1503-04, 908 P.2d at 695. The court cited, with ap-
proval, a Ninth Circuit Court of Appeals case, Wray v. Gregory, 61
F.3d 1414 (9th Cir. 1995), which suggested that juries should be in-
structed not to give the screening panel’s decision ‘‘undue weight’’
and in such a manner ‘‘ ‘that will ensure that the evidence of the out-
side panel’s conclusions does not interpose [an] obstacle to a full
contestation of all the issues, and take[ ] [a] question of fact
from . . . the jury.’ ’’ Barrett, 111 Nev. at 1503, 908 P.2d at 695
(quoting Wray, 61 F.3d at 1419). Thus, based on the conclusions
that the medical malpractice screening panel’s decision was evi-
dence that the jury could accept or reject and that the instructions
given to the jury were sufficient to prevent infringement on the
jury’s fact-finding role, the Barrett court concluded that the admis-
sion of the screening panel’s decision did not violate the appellant’s
constitutional right to a jury trial. 111 Nev. at 1503, 908 P.2d at
694-95.

4While not relevant to our analysis, we nonetheless note that NRS 41A.049
and NRS 41A.016 have since been repealed. See 2002 Nev. Stat. Spec. Sess.,
ch. 3, § 69, at 25.
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Here, NRS 38.259(2) requires the nonbinding arbitration award to
be admitted for consideration by the jury at any trial de novo. In this
context, the award is mere evidence, which the jury is free to accept
or reject. Barrett, 111 Nev. at 1503, 908 P.2d at 694. Indeed, noth-
ing in NRS 38.259 precludes a party from attacking a particular ar-
bitration award as faulty by presenting evidence demonstrating that
the award represents an incorrect resolution of the case at bar. Ac-
cordingly, the fact that the arbitration award was introduced as evi-
dence to the jury did not infringe on the jury’s fact-finding duty so
as to deny Zamora his constitutional right to a jury trial. Barrett,
111 Nev. at 1503-04, 908 P.2d at 694-95. Although Zamora at-
tempts to distinguish Barrett by arguing that, unlike the medical mal-
practice screening panel, which the court held was akin to expert
testimony, an arbitrator’s award cannot be considered expert testi-
mony, we find this argument unpersuasive. Regardless of whether
the award is or is not considered expert testimony, the award is
nonetheless evidence that the Legislature, by enacting the substantive
rule of evidence set forth in NRS 38.259(2), has authorized for ad-
mission at the trial de novo. Thus, Zamora’s attempt to distinguish
Barrett on this ground is immaterial to our determination of whether
the introduction of the award violates Zamora’s right to a jury trial.5

Further support for our conclusion that the required introduction
of the arbitration award does not violate Zamora’s jury trial right can
be found in the mandatory jury instruction for these cases, which, as
required by Barrett, provides that the jury must not give undue
weight to the arbitrator’s decision. Specifically, the mandatory jury
instruction set forth in NRS 38.259(2)(b) states, in relevant part, that

[t]he findings of the arbitrator may be given the same weight as
other evidence or may be disregarded. However, you must not
give those findings undue weight because they were made by an
arbitrator, and you must not use the findings of the arbitrator as
a substitute for your independent judgment. You must weigh all
the evidence that was presented at trial and arrive at a conclu-
sion based upon your own determination of the cause of action.6

This instruction informs the jury that it is free to disregard the ar-
bitration award and warns the jury not to give an award undue
weight so as to allow the award to act as a substitute for the jury’s
independent judgment.

Moreover, this instruction sufficiently addresses the concerns set
forth in Barrett and Wray regarding unconstitutional infringement on
the jury’s fact-finding role and ensures that a litigant’s constitutional

5Because we find this distinction irrelevant to the issue before us, we need not
address whether the arbitrator’s award is considered expert testimony.

6We note that Zamora does not challenge the short trial judge’s failure to pro-
vide an exact rendition of NRS 38.259(2)(b)’s instruction.
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right to a jury trial is protected. We thus reject Zamora’s attempt to
distinguish Barrett in his reply brief. As set forth above, the arbi-
tration award is mere evidence that the jury can accept or reject,
Barrett, 111 Nev. at 1503, 908 P.2d at 694, and the mandatory jury
instruction provides sufficient protection to ensure that the award
does not infringe on the jury’s fact-finding role. Id. at 1503-04, 908
P.2d at 695.

Accordingly, Zamora has not met his burden of overcoming the
presumption of constitutionality, and we reject Zamora’s argument
that NRS 38.259(2)’s requirement that the nonbinding arbitration
award be admitted at any subsequent new trial violates a litigant’s
constitutional right to a jury trial.7 See id.; see also Moldon v.
County of Clark, 124 Nev. 507, 511, 188 P.3d 76, 79 (2008) (ex-
plaining that statutes are presumed to be constitutional, and the in-
dividual challenging that presumption must make ‘‘a clear showing
of invalidity’’ (internal quotation omitted)).

Equal protection under the law
[Headnote 5]

Zamora next contends that requiring the arbitration award to be
introduced at trial only for claims under NRS 38.250’s threshold
amount violates his equal protection rights under the United States
and Nevada Constitutions because his case is subject to procedures
that cases with amounts at issue greater than NRS 38.250’s thresh-
old amount are not.8 Price counters that there is clearly a rational
basis for proving a simplified procedure for claims when the amount
in controversy is less than the threshold amount.
[Headnotes 6, 7]

Both the United States and Nevada Constitutions’ equal protection
clauses are implicated when a law treats similarly situated people
differently.9 Secretary of State v. Burk, 124 Nev. 579, 595 n.55, 188
P.3d 1112, 1123 n.55 (2008). When the law, however, does not im-
plicate a suspect class or fundamental right, it will be upheld as long
as it is rationally related to a legitimate government interest. Id. (cit-
ing the United States Supreme Court case Romer v. Evans, 517 U.S.
620, 631 (1996)). Here, Zamora expressly states that he is not con-

7We also reject as meritless Zamora’s attempt to demonstrate that admitting
the award at a trial is unconstitutional because he has not found any other states
that similarly require admission of an arbitration award from mandatory non-
binding arbitration at a subsequent trial de novo.

8As noted above, Price filed her district court complaint on January 15, 2004,
at which time NRS 38.250 applied to civil actions where the amount at issue did
not exceed $40,000. NRS 38.250 was subsequently amended to raise this min-
imum amount at issue to $50,000. See 2005 Nev. Stat., ch. 122, § 2, at 391-
92.

9See U.S. Const. amend. XIV, § 1; Nev. Const. art. 4, § 21.
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tending that a suspect class or a fundamental right is implicated, and
therefore we apply rational basis review. Id.; see also Barrett, 111
Nev. at 1509, 908 P.2d at 698 (indicating that the ability to bring a
civil action sounding in tort is not a fundamental right and does not
involve a suspect classification). This court has explained rational
basis review to mean that we will not overturn a law unless the treat-
ment of different groups ‘‘ ‘is so unrelated to the achievement of any
combination of legitimate purposes that we can only conclude that
the [L]egislature’s actions were irrational.’ ’’ Barrett, 111 Nev. at
1509-10, 908 P.2d at 698-99 (quoting Allen v. State Pub. Emp. Ret.
Bd., 100 Nev. 130, 136, 676 P.2d 792, 796 (1984)).

In Barrett, this court rejected, under a rational basis review, the
contention that a statute requiring victims of medical malpractice al-
legedly committed by hospitals and physicians to first present their
case to the medical malpractice screening panel, which did not
place a similar requirement on victims of medical malpractice al-
legedly committed by other healthcare providers, ran afoul of the
plaintiff’s equal protection rights. 111 Nev. at 1509, 908 P.2d at
698. Instead, we noted that this distinction was rational, as the Leg-
islature had evidence that hospitals and physicians were experienc-
ing large increases in malpractice insurance premiums, whereas
there was not similar evidence before the Legislature regarding other
healthcare providers. Id. at 1510, 908 P.2d at 699.

Similarly, here, to the extent that litigants with claims not ex-
ceeding NRS 38.250’s threshold amount are treated differently than
litigants with claims that do, this distinction is likewise a rational
legislative choice because it provides more expedited and less ex-
pensive proceedings for smaller claims, while preserving litigants’
right to a jury trial and an appeal. See Arata v. Faubion, 123 Nev.
153, 160, 161 P.3d 244, 249 (2007) (explaining that, in the context
of rational basis scrutiny, this court may hypothesize the legislative
purpose behind a statute and that a statute will be upheld if any facts
may be reasonably conceived to justify the legislation); see also Jain
v. McFarland, 109 Nev. 465, 472, 851 P.2d 450, 455 (1993) (stat-
ing, in the medical malpractice context, that this court hesitates to
disturb carefully crafted legislation that provides benefit to the par-
ties, limits the burden on the courts, and reduces costs by discour-
aging frivolous litigation).

Additionally, this court has recently stated that the quicker and
less costly resolution provided by arbitration is rationally related to
a legitimate governmental interest. See Hamm v. Arrowcreek Home-
owners’ Ass’n, 124 Nev. 290, 301, 183 P.3d 895, 903-04 (2008)
(concluding, however, in addressing an equal protection argument,
that the two groups at issue were not being treated differently). Ap-
plying this Arrowcreek principle here, requiring the admission of the
arbitration award is likely to provide an additional incentive to the
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parties so that they will take the arbitration proceedings seriously,
thereby furthering the legitimate governmental interest of providing
quicker and less costly dispute resolution.

Accordingly, we conclude that having cases with an amount in
controversy below a threshold amount subject to mandatory non-
binding arbitration, and having the arbitration award introduced at a
subsequent new trial, is rationally related to a legitimate govern-
mental interest, and therefore, no equal protection clause violation
exists. See Secretary of State v. Burk, 124 Nev. 579, 595 n.55, 188
P.3d 1112, 1123 n.55 (2008) (stating that, under rational basis re-
view, a law will be upheld when it is rationally related to a legiti-
mate government interest).

CONCLUSION
Because we determine that Zamora was not unconstitutional-

ly deprived of his rights to a jury trial or equal protection under 
the law, we affirm the judgment entered on the short trial jury’s 
verdict.

SAITTA and GIBBONS, JJ., concur.

BOULDER OAKS COMMUNITY ASSOCIATION, A NEVADA
CORPORATION, DBA RED MOUNTAIN RV RESORT, APPEL–
LANT, v. B & J ANDREWS ENTERPRISES, LLC, A
NEVADA LIMITED LIABILITY COMPANY, DBA BOULDER OAKS
RV RESORT, RESPONDENT.

No. 46010

August 20, 2009 215 P.3d 27

Petition for rehearing of Boulder Oaks Cmty. Ass’n v. B & J 
Andrews, 123 Nev. Adv. Op. No. 46, 169 P.3d 1155 (2007) (opin-
ion withdrawn April 18, 2008).1 Appeal from a district court order
granting a preliminary injunction in a real property action. Eighth
Judicial District Court, Clark County; Elizabeth Goff Gonzalez,
Judge.

Recreational vehicle community developer’s successor-in-interest
brought action for preliminary injunction in opposition to vote of lot
owners’ association to amend covenants and restrictions to terminate
successor’s exclusive right to manage lot rentals. The district court
granted the injunction, and association appealed. On rehearing, the

1The opinion was withdrawn from publication before it was printed in the
Nevada Reports.
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supreme court held that: (1) successor was a land-owning declarant
under covenant section governing material amendments, (2) covenant
section on material amendments created an improper voting class in
violation of NRS Chapter 116, (3) successor’s consent was not re-
quired for amendment, and (4) association bylaws allowed a vote by
mail.

Rehearing granted; reversed.
[En banc reconsideration denied January 19, 2010]

Sterling Law, LLC, and Beau Sterling, Las Vegas; Wolf, Rifkin,
Shapiro, Schulman & Rabkin, LLP, and Richard J. Vilkin, Las
Vegas, for Appellant.

Bailus Cook & Kelesis and Mark B. Bailus and Marc P. Cook,
Las Vegas, for Respondent.

1. INJUNCTION.
A preliminary injunction is available when the moving party can

demonstrate that the nonmoving party’s conduct, if allowed to continue, will
cause irreparable harm for which compensatory relief is inadequate and that
the moving party has a reasonable likelihood of success on the merits. NRS
33.010.

2. APPEAL AND ERROR; INJUNCTION.
A district court has discretion in deciding whether to grant a prelimi-

nary injunction, and the district court’s decision will be reversed only
where the district court abused its discretion or based its decision on an er-
roneous legal standard or on clearly erroneous findings of fact.

3. APPEAL AND ERROR.
Questions of law are reviewed de novo, even in the context of an appeal

from a preliminary injunction.
4. COVENANTS.

Recreational vehicle community developer’s successor-in-interest,
which sought preliminary injunction to prohibit amendment of covenants
and restrictions to terminate successor’s exclusive right to manage lot
rentals, was a land-owning declarant under covenant section allowing a
material amendment to covenants and restrictions with the consent of 67
percent of the members entitled to vote and of the land-owning declarant;
section’s definition of declarant, which included developer’s successors and
assigns, fit within the statutory definition provided in NRS Chapter 116, and
successor owned two lots it purchased from developer. NRS 116.003,
116.035, 116.089.

5. STATUTES.
When a term is defined in NRS Chapter 116, the statutory definition

controls and any definition that conflicts will not be enforced. NRS
116.003.

6. COVENANTS.
Section of covenants and restrictions of recreational vehicle community

allowing a material amendment to covenants and restrictions with the con-
sent of 67 percent of the members entitled to vote and of the land-owning
declarant created an improper voting class in violation of NRS Chapter 116,
which prohibits units from constituting a class for the purposes of voting
merely because they were owned by a declarant. NRS 116.003, 116.035,
116.089, 116.2107(4).
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7. COVENANTS.
Consent of recreational vehicle community developer’s successor-in-

interest was not required under community’s covenants and restrictions to
amend covenants and restrictions to terminate successor’s exclusive right to
manage lot rentals, as amendment did not change the manner in which suc-
cessor could use its two lots; removing the exclusive rental provision did not
mean that successor could no longer rent lots in community, but meant that
successor was not only entity that could rent lots.

8. ASSOCIATIONS; COVENANTS.
Bylaws of association of lot owners in recreational vehicle community

allowed a vote by mail, as opposed to by meeting, on proposed amendment
to covenants and restrictions to terminate exclusive right of developer’s suc-
cessor to manage lot rentals; bylaws stated that an action that otherwise
would be taken at a meeting could be ‘‘taken without a meeting, without no-
tice and without a vote, if a consent in writing, setting forth the action so
taken’’ was signed by members with the percentage of voting power re-
quired to take such action, association mailed ballots to all members on the
issue of eliminating the exclusive rental provision, and association ultimately
reported that the requisite minimum 67 percent of the members had voted
in favor of amendment.

Before HARDESTY, C.J., PARRAGUIRRE and SAITTA, JJ.

O P I N I O N

Per Curiam:
INTRODUCTION

On November 1, 2007, this court issued an opinion in this appeal
affirming the district court’s order. Thereafter, appellant Boulder
Oaks Community Association (the Association) filed a petition for
rehearing pursuant to NRAP 40. On April 18, 2008, this court is-
sued an order withdrawing the opinion from publication pending res-
olution of the petition for rehearing. We will consider rehearing
when we have overlooked or misapprehended material facts or ques-
tions of law or when we have overlooked, misapplied, or failed to
consider legal authority directly controlling a dispositive issue in the
appeal. NRAP 40(c)(2). Having reviewed the briefing associated
with the Association’s petition for rehearing, we conclude that re-
hearing is warranted, and we grant the Association’s petition for re-
hearing. We now issue this opinion in place of our prior opinion.

Respondent B & J Andrews Enterprises, LLC (Andrews), owns
the Boulder Oaks R.V. Resort (the resort), a common-interest com-
munity that consists of 275 recreational vehicle lots and two addi-
tional lots initially owned by BCRV, Ltd.2 The resort is governed by
its covenants, conditions, and restrictions (CC&Rs). Andrews argues

2See NRS 116.021 (defining a common-interest community as ‘‘real estate
with respect to which a person, by virtue of his ownership of a unit, is obligated
to pay for real estate other than that unit’’).
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that CC&R section 5.04 gives it an exclusive right to rent the recre-
ational vehicle lots when the lot owners are not using them and that,
pursuant to CC&R section 9.04(a), the CC&Rs cannot be materially
amended without its approval. Andrews moved for a preliminary in-
junction when the Association attempted to amend the CC&Rs to re-
move the exclusive rental provision without Andrews’ approval. The
district court granted the preliminary injunction, thereby enjoining
the Association from amending the CC&Rs to eliminate the exclu-
sive rental provision. This appeal followed.

Because this appeal involves a common-interest community, it is
governed by NRS Chapter 116, which is Nevada’s codification of the
Uniform Common-Interest Ownership Act (UCIOA). On appeal,
the primary questions we resolve are (1) whether Andrews is a
‘‘declarant’’ and (2) whether section 9.04(a) of the CC&Rs contra-
venes NRS 116.2107(4), which prohibits units from constituting a
class for the purposes of voting merely because they are owned by
a declarant. We conclude that Andrews is a declarant. Further, we
conclude that CC&R section 9.04(a) violates NRS 116.2107(4) by
creating an improper voting class in the declarant, making this part
of section 9.04 void. Thus, the Association was not required to ob-
tain Andrews’ consent before amending the CC&Rs. We also con-
clude that it was proper for the Association to vote on the proposed
amendment by mail, as opposed to voting at a meeting. Therefore,
because the record demonstrates that the Association received the
requisite number of votes to amend the CC&Rs, we conclude that
Andrews does not have a reasonable likelihood of success on the
merits in the case below. Our conclusion illustrates that the amend-
ment was proper and the Association should not have been enjoined
from enforcing it. Accordingly, we reverse the district court’s grant
of the preliminary injunction.

FACTS AND PROCEDURAL HISTORY
Development of the community

The resort was developed by BCRV, Ltd. Upon completion of the
development, BCRV drafted and recorded the resort’s CC&Rs,
which fully incorporated NRS Chapter 116. In 1995, the Associa-
tion, a nonprofit corporation and lot owners’ association, was
formed. At the time the resort was developed, Boulder City prohib-
ited recreational vehicle lot owners from occupying their lots for
more than 180 days per year, and in 1996, BCRV amended the
CC&Rs to add section 5.04, which governs the rental of lots.3 Sec-

3In full, CC&R section 5.04 states:
Rental of Lots. No restrictions are placed herein regarding an Owner’s
right to sell his Lot. However, the Developer shall have for a period of
ninety-nine (99) years from the date of this Declaration the exclusive
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tion 5.04 states that ‘‘the Developer’’ has a 99-year exclusive right
to rent a lot when it is not being used by the owner or his approved
guest. Section 5.04 further gives the developer the right to retain 40
percent of the rent collected, while the remaining 60 percent belongs
to the lot owner.

BCRV assigns its rights to Andrews
In 2001, BCRV sold its two lots, the resort, and all attendant

rights, including the right to manage the rentals, to Andrews. For
some time after Andrews took over the resort and rental services,
the lot owners continued to use Andrews’ services to rent their lots,
as required by the CC&Rs. However, in 2002 and in apparent vio-
lation of CC&R section 5.04, a few lot owners began to rent their
lots independent of Andrews. Initially, Andrews sought to enforce
section 5.04 through the Association.

Amendment of the CC&Rs
CC&R section 9.04 governs the procedures for amending the

CC&Rs. Section 9.04(a) permits a material amendment upon re-
ceiving the consent of 67 percent of the ‘‘Members entitled to vote
and of the Declarant, so long as the Declarant owns any land sub-
ject to this Declaration.’’4 CC&R section 1.12 defines ‘‘declarant’’
as BCRV and ‘‘its successors and assigns.’’ If a proposed amend-
ment changes ‘‘the uses to which a particular Lot is restricted,’’ then
section 9.04(d) provides that the affected lot owner and the major-
ity of lot owners must consent. Section 2.06 of the Association’s by-
laws sets forth the procedure for taking action without a meeting. It
provides that a meeting is not required if the percentage of members

right, in the absence of use by the Owner or his registered and approved
guest, to rent Lots which are a part of the Resort at scheduled rates
promulgated from time to time by the Developer. The Developer shall re-
tain for its services forty percent (40%) of the gross amount of the rental
collected on any Lot with the remaining sixty percent (60%) reserved for
the benefit of the Lot Owner.

4Precisely, section 9.04 states, in pertinent part:
(a) Majority Vote. Except as provided in Section 9.04(c), no amend-

ment of this Declaration shall be effective unless adopted by a majority of
the Members. Notwithstanding the foregoing, the consent of sixty-seven
percent (67%) of the Members entitled to vote and of the Declar-
ant, so long as the Declarant owns any land subject to this Declaration,
and the approval of Eligible Holders on Lots to which at least fifty-one
percent (51%) of the votes of Lots subject to a Mortgage, shall be required
to materially amend any provisions of this Declaration . . . .

(d) Restrictions on Amendment. Except to the extent expressly permit-
ted or required by the provisions of NRS Chapter 116, no amendment may
change . . . the uses to which a particular Lot is restricted, in the absence
of consent of the Owner of the Lot affected and the consent of a majority
of the Owners of the remaining Lots.
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required to take the specific action give their written consent to pro-
ceed without a meeting.5

Beginning in 2004, members of the Association sought amend-
ment of the CC&Rs to eliminate section 5.04. The Association
mailed ballots to every lot owner of record, which stated that votes
had to be received by the deadline or any extension thereof. The ini-
tial ballot set the voting deadline at January 15, 2004, which was ap-
parently a typographical error because that date had already passed.
The Association informed members of the error and corrected the
date to be January 15, 2005. Subsequently, the Association passed
two 30-day extensions. Ultimately, 187 votes, or just over 67 percent
of the 277 possible votes, were cast in favor of amending the CC&Rs
to remove section 5.04.

Andrews immediately filed suit seeking a preliminary injunction
in the district court seeking to stop the Association from eliminating
section 5.04 from the CC&Rs. Andrews claimed that the amendment
was invalid, arguing that in order to materially amend the CC&Rs,
its consent as a land-owning declarant was required. Further, An-
drews argued that the written ballot procedure used by the Associa-
tion to pass the amendment violated section 2.06 of the Association’s
bylaws. Andrews also asserted that NRS Chapter 116 did not apply
to the case.

In response, the Association argued that NRS Chapter 116 ap-
plied. Accordingly, the Association argued that Andrews was not a
declarant because, regardless of whether the CC&Rs categorized
Andrews as such, the CC&R definition was null since Andrews
was not a declarant under the term’s definition as set forth in NRS
116.035. Therefore, because Andrews was not a declarant, the As-
sociation claimed that the amendment was proper because the As-
sociation was not required to obtain Andrews’ consent. In the alter-
native, the Association argued that, even if Andrews was a declarant,
NRS 116.3105 authorized it to terminate any contract executed by
the declarant before the lot owners assumed control of the Associa-
tion. Finally, the Association argued that the vote to amend the
CC&Rs was proper pursuant to NRS 82.326 and because it com-
plied with section 2.06 of the Association’s bylaws.

The district court disagreed with the Association, finding that it
had violated CC&R section 9.04(a) and that Andrews was entitled to
injunctive relief. The district court entered an injunction enjoining
the Association from eliminating CC&R section 5.04 and thereby
prohibiting independent rentals by the lot owners.

5Specifically, section 2.06 of the Association’s bylaws states, in part:
Any action required or permitted to be taken at a meeting of the Members
may be taken without a meeting, without notice and without a vote, if a
consent in writing, setting forth the action so taken, is signed by the Mem-
bers with the percentage of the voting power required to take such action.
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The Association appealed the matter to this court. The Associa-
tion argued that not only was the amendment proper for the reasons
it had presented to the district court, but it was also proper because
the clause in CC&R section 9.04(a) that required the consent of a
land-owning declarant to pass a material amendment violated NRS
116.2107(4).

DISCUSSION
Standard for granting and reviewing a preliminary injunction
[Headnotes 1-3]

A preliminary injunction is available when the moving party can
demonstrate that the nonmoving party’s conduct, if allowed to con-
tinue, will cause irreparable harm for which compensatory relief is
inadequate and that the moving party has a reasonable likelihood of
success on the merits. See NRS 33.010; University Sys. v. Nevadans
for Sound Gov’t, 120 Nev. 712, 721, 100 P.3d 179, 187 (2004);
Dangberg Holdings v. Douglas Co., 115 Nev. 129, 142, 978 P.2d
311, 319 (1999). A district court has discretion in deciding whether
to grant a preliminary injunction. University Sys., 120 Nev. at 721,
100 P.3d at 187. The district court’s decision ‘‘ ‘will be reversed
only where the district court abused its discretion or based its deci-
sion on an erroneous legal standard or on clearly erroneous findings
of fact.’ ’’ Attorney General v. NOS Communications, 120 Nev. 65,
67, 84 P.3d 1052, 1053 (2004) (quoting U.S. v. Nutri-cology, Inc.,
982 F.2d 394, 397 (9th Cir. 1992)); see S.O.C., Inc. v. The Mirage
Casino-Hotel, 117 Nev. 403, 407, 23 P.3d 243, 246 (2001). Ques-
tions of law are reviewed de novo, even in the context of an appeal
from a preliminary injunction. University Sys., 120 Nev. at 721, 100
P.3d at 187; S.O.C., Inc., 117 Nev. at 407, 23 P.3d at 246.

Here, we conclude that the district court abused its discretion in
granting Andrews’ motion for a preliminary injunction because An-
drews does not enjoy a reasonable likelihood of success on the mer-
its. Although Andrews is a land-owning declarant, the Association
did not need Andrews’ consent to amend the CC&Rs because that
clause of section 9.04(a) is void for being in violation of NRS
116.2107(4). Therefore, because the Association properly voted to
eliminate CC&R section 5.04, the preliminary injunction was not
appropriate.6

Reasonable likelihood of success on the merits
In arriving at our conclusion that the district court abused its dis-

cretion when it granted the preliminary injunction, we first deter-

6Given our conclusion that Andrews does not have a reasonable likelihood of
success on the merits, we need not reach the issue of whether Andrews would
suffer irreparable harm.
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mine that NRS Chapter 116 applies. We next conclude that Andrews
is a land-owning declarant. However, we hold that the Association
did not need Andrews’ consent to eliminate section 5.04 from the
CC&Rs because the clause from section 9.04(a) that required An-
drews’ consent as a land-owning declarant is void for being in vio-
lation of NRS 116.2107(4). Further, we conclude that it was proper
for the Association to vote on the proposed amendment by mail, 
instead of at a meeting. Thus, because we conclude that the Associ-
ation properly amended the CC&Rs to eliminate section 5.04, An-
drews has failed to demonstrate a reasonable likelihood of success 
on the merits and the grant of the preliminary injunction must be 
reversed.

NRS Chapter 116
NRS Chapter 116 codifies Nevada’s adoption of the UCIOA, an

act adopted by the National Conference of Commissioners on Uni-
form State Laws. See NRS 116.001; A.B. 221, Summary of Legis-
lation, 66th Leg. (Nev. 1991). The purpose of NRS Chapter 116 is
to ‘‘make uniform the law with respect to the subject of this chap-
ter among states enacting it.’’ NRS 116.1109(2). While NRS Chap-
ter 116 generally applies to all Nevada common-interest communi-
ties, it only applies to communities containing lots reserved
exclusively for nonresidential use if the declaration so provides.
NRS 116.1201(1) and (2)(b). A lot has a ‘‘residential use’’ if it is
used as a dwelling or for ‘‘personal, family or household purposes
by ordinary customers, whether rented to particular persons or not.’’
NRS 116.083. Examples of residential use lots are ‘‘marina boat
slips, piers, stable or agricultural stalls or pens, campground spaces
or plots, parking spaces or garage spaces, storage spaces or lockers
and garden plots for individual use, but do not include spaces or
units primarily used to derive commercial income from, or provide
service to, the public.’’ Id.

Here, the CC&Rs explicitly state that they incorporate NRS Chap-
ter 116.7 Nonetheless, Andrews attempts to convince this court that
the application of NRS Chapter 116 is limited because the resort 
is nonresidential. Andrews bases this contention on the fact that 
the Boulder City Municipal Code restricts resort lot owners from 
occupying their spaces for more than 180 days per year. We reject
this contention. Despite the 180-day restriction, we conclude that 
the resort is a residential common-interest community. By listing
campground spaces and piers as examples of residential use lots,

7The recitals of the CC&Rs state that BCRV was developing the resort as a
‘‘recreational vehicle community’’ and was developing the CC&Rs ‘‘under a
general plan of development pursuant to Chapter 116 of the Nevada Revised
Statutes.’’
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NRS 116.083 clearly implicates that permanent occupancy is not
necessary for a lot to qualify as ‘‘residential.’’ Moreover, the resort
lots are not primarily used for commercial income or public service,
another factor NRS 116.083 notes as defining what constitutes a res-
idential unit. Rather, the lots are used as spaces to park recreational
vehicles, just as a campground space is used as a site for tents. Fur-
ther, NRS 116.083 anticipates that residential units will be rented,
so the fact that resort lot owners do so does not remove the lots from
being categorized as ‘‘residential.’’ For these reasons, we conclude
that pursuant to NRS 116.083, the lots, and the resort generally, are
‘‘residential’’ and NRS Chapter 116 applies accordingly.8

Andrews is a declarant
[Headnote 4]

The parties contest whether Andrews is a land-owning declarant
for purposes of CC&R section 9.04(a). Andrews asserts that it is a
declarant because the CC&Rs define it as such. The Association
counters that it is irrelevant how the CC&Rs define a declarant be-
cause the statutory definition of declarant controls and Andrews
does not fit within that definition. While we agree with the Associ-
ation that the statutory definition of the term ‘‘declarant’’ controls to
the extent that a CC&R definition conflicts with the statutory defi-
nition, we conclude that, in this case, the CC&R definition of ‘‘de-
clarant’’ fits neatly within the definition provided in NRS 116.035.
Therefore, there is no reason to look beyond the CC&R definition,
and we disagree with the Association’s contentions to the contrary.
Since the CC&R definition of ‘‘declarant’’ is consistent with the
statutory definition, we conclude that Andrews is the ‘‘declarant.’’

NRS 116.003 states that ‘‘[a]s used in this chapter and in the dec-
laration and bylaws of an association, unless the context otherwise
requires, the words and terms defined in NRS 116.005 to 116.095,
inclusive, have the meanings ascribed to them in those sections.’’
(Emphasis added.) The language of NRS 116.003 is based on
UCIOA section 1-103. A.B. 221, Summary of Legislation, 
66th Leg. (Nev. 1991). The UCIOA states that section 1-103 
allows terms defined in the Act ‘‘to be defined differ-
ently . . . declaration[s] and bylaws.’’ UCIOA § 1-103 cmt. 1
(1994). ‘‘Regardless of how terms are used in those documents,
however, terms have an unvarying meaning in the Act, and any re-
stricted practice which depends on the definition of a term is not af-
fected by a changed term in the documents.’’ Id. The UCIOA then

8Our conclusion is supported by the UCIOA. See UCIOA § 1-103(27) 
& cmt. 22 (1994); cf. UCIOA § 1-207(a) (stating that a nonresidential 
common-interest community is one ‘‘in which all units are restricted exclusively
to nonresidential purposes’’).
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explains, by example, that if a declarant attempted to alter the defi-
nition of ‘‘unit owner’’ to exclude itself in an attempt to avoid as-
sessments for units that he owns, the attempt would fail because the
Act defines a declarant as a unit owner. Id.
[Headnote 5]

When NRS 116.003 is read in context with the UCIOA, it is clear
that when a term is defined in NRS Chapter 116, the statutory def-
inition controls and any definition that conflicts will not be en-
forced. To read NRS 116.003 otherwise would lead to the absurd re-
sult of rendering the definitions provided in NRS 116.005 to
116.095 mere surplusage. See Speer v. State, 116 Nev. 677, 679, 5
P.3d 1063, 1064 (2000). Further, any other reading of the statute
would be contrary to the express purpose of NRS Chapter 116,
which is to ‘‘make uniform the law with respect to the subject of this
chapter among states enacting it.’’ NRS 116.1109(2). If this court
were to enforce any definition provided by a declaration, then the
goal of making the laws concerning common-interest communities
uniform would never be reached. See Speer, 116 Nev. at 679, 5 P.3d
at 1064 (stating that statutes should not be read in a manner that vi-
olates the ‘‘ ‘spirit of the act’ ’’ (quoting Anthony Lee R., A Minor
v. State, 113 Nev. 1406, 1414, 952 P.2d 1, 6 (1997))).

Here, CC&R section 1.12 defines a ‘‘declarant’’ as BCRV and
‘‘its successors and assigns.’’ NRS 116.035 defines a ‘‘declarant,’’
in part, as ‘‘any person or group of persons acting in concert who
. . . [r]eserves or succeeds to any special declarant’s right.’’ NRS
116.089 defines ‘‘special declarant’s rights’’ in part, as ‘‘rights re-
served for the benefit of a declarant to . . . [m]aintain sales offices,
management offices, signs advertising the common-interest commu-
nity and models . . . .’’ When the CC&Rs were written, BCRV en-
titled itself the ‘‘declarant’’ and stated in CC&R section 1.13 that its
lots would be used for the operation of a sales and rental office and
for the purposes of maintaining the resort generally. In other words,
BCRV reserved a special declarant right. As BCRV’s successor,
Andrews obtained this special declarant right to maintain a sales and
rental office. Thus, in this case, the CC&R definition of ‘‘declarant’’
is consistent with the definition provided in NRS 116.035. There-
fore, the context does not require us to apply a definition other than
that provided in CC&R section 1.12, and we conclude that Andrews
is the declarant. Further, because Andrews owns the two lots it pur-
chased from BCRV, it is also a land-owning declarant.

Section 9.04 creates an improper voting class
[Headnote 6]

Because it is a land-owning declarant, Andrews argues that under
CC&R section 9.04(a), the Association could not materially amend
the CC&Rs without Andrews’ consent. We disagree.
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NRS 116.2107(4) states that ‘‘[e]xcept as otherwise provided in
NRS 116.31032, a declarant may not utilize cumulative or class vot-
ing for the purpose of evading any limitation imposed on declarants
by this chapter nor may units constitute a class because they are
owned by a declarant.’’9 The UCIOA acknowledges that precluding
units from constituting a voting class simply because they are owned
by the declarant ‘‘prohibits a practice common in planned commu-
nities, where units owned by declarant constitute a separate class of
units for voting and other purposes.’’ UCIOA § 2-107 cmt. 9 (1994).
Thus, the provision ‘‘makes clear that the votes and other attributes
of ownership of a unit may not change by virtue of the identity of the
owner.’’ Id.

In this case, CC&R section 9.04(a) states that to materially amend
the CC&Rs, it is necessary to obtain ‘‘the consent of sixty-seven
percent (67%) of the Members entitled to vote and of the Declarant,
so long as the Declarant owns any land subject to this Declaration.’’
(Emphasis added.) According to the CC&Rs, lots constitute land
subject to the declaration. CC&R section 9.04(d) states that an
amendment may not change ‘‘the uses to which a particular Lot is
restricted,’’ without the lot owner and the majority of the other own-
ers’ consent. Section 9.04(d) complies with NRS 116.2117(4).10

By requiring the declarant’s consent for a material amendment
only if the declarant owns units, the CC&Rs create the exact type of
class voting that NRS 116.2107(4) prohibits. As noted above, NRS
116.2107(4) expressly states that ‘‘units [may not] constitute a class
because they are owned by a declarant.’’ Therefore, we conclude that
the clause requiring the consent of a land-owning declarant to ma-
terially amend the CC&Rs is impermissible pursuant to NRS
116.2107(4) and is void. See NRS 116.1206(1) (stating that ‘‘[a]ny
provision contained in a declaration . . . of a common-
interest community that violates the provisions of this chapter shall
be deemed to conform with those provisions by operation of law, 
and any such declaration . . . is not required to be amended to con-
form to those provisions’’). We further note that while we conclude
that this one clause of section 9.04(a) is void, this determination
does not nullify the remainder of section 9.04. See NRS
116.2103(1) (noting that the inclusion of a provision in a governing
document that ‘‘violates any provision of this chapter does not ren-
der any other provisions of the governing document invalid or oth-
erwise unenforceable’’).

9We note that, as used in this opinion, the terms ‘‘units’’ and ‘‘lots’’ are 
synonymous.

10In pertinent part, NRS 116.2117(4) states that ‘‘no amendment may change
. . . the uses to which any unit is restricted, in the absence of unanimous con-
sent of the units’ owners affected and the consent of a majority of the owners of
the remaining units.’’
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[Headnote 7]

Further, we conclude that Andrews’ consent to amend the CC&Rs
was not required under section 9.04(d) or NRS 116.2117(4). While
the CC&Rs state that Andrews’ lots are to be used for the purpose
of maintaining a sales and rental office, removing the 99-year ex-
clusive rental provision does not mean that Andrews can no longer
rent lots at the resort.11 Rather, the amendment means that Andrews
is not the only entity that can rent lots. Therefore, because the
amendment does not change the manner in which Andrews can use
its lots, its consent was not required.

Therefore, because more than 67 percent of eligible members
voted to eliminate CC&R section 5.04 and its exclusive rental agree-
ment, and because Andrews’ consent was not necessary, we con-
clude that the amendment was proper.12

Mailing ballots was proper
[Headnote 8]

The ballots containing the proposed amendment to the CC&Rs
eliminating section 5.04 were mailed to all members of the Associ-
ation. Andrews asserts that the amendment thus fails because the
declaration does not allow for an amendment to be made without a
meeting.13 The Association counters that the mail-in vote was per-
mitted according to section 2.06 of the Association’s bylaws.

11We note that CC&R section 5.03 prohibits ‘‘professional, commercial 
or industrial operation of any kind’’ from being conducted at the resort, unless
‘‘expressly authorized’’ by the Association’s board of directors. However, 
because CC&R section 1.13 states that the ‘‘Declarant’s Lot shall be used for
the operation of the sales and rental office which shall be constructed on the De-
clarant’s Lot,’’ we conclude that the CC&Rs intend for the declarant’s lots to be
excepted from section 5.03. Therefore, because Andrews is a declarant, it can
continue to maintain a rental and sales office on its lot despite the elimination
of section 5.04.

12In so concluding, we acknowledge that to materially amend the CC&Rs,
section 9.04 requires not only 67 percent of eligible members to vote for the
amendment but also the approval of at least 51 percent of the eligible mortgage
holders. However, CC&R section 7.01(d) states that, upon written request, an
eligible mortgage holder will be notified of ‘‘any proposed action which would
require the consent of a specified percentage of Eligible Holders.’’ The record
indicates that the Association did not receive any written requests from eligible
mortgage holders stating a desire to vote on Association matters. Accordingly,
whether the Association received the consent of 51 percent of eligible mortgage
holders is not pertinent to the resolution of this appeal.

13Andrews further contends that the Association improperly extended the
voting deadline because NRS 82.326 does not provide for extensions. We reject
this argument because NRS 82.326 does not support this conclusion. Further,
we note that Andrews, and all other voting members, had notice that the voting
deadline could be extended because the ballot so provided. The Association then
gave all voting members notice of the subsequent extensions.
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There are no provisions within NRS Chapter 116 stating that
CC&Rs may only be amended at a meeting. Further, NRS
82.326(1), which governs the action of nonprofit corporation mem-
bers by written ballot in lieu of a meeting, states that ‘‘unless pro-
hibited or limited by the articles or bylaws, an action that may be
taken at a regular or special meeting of members . . . may be taken
without a meeting if the corporation mails or delivers a written bal-
lot to every member entitled to vote on the matter.’’

Section 2.06 of the Association’s bylaws states that an action that
otherwise would be taken at a meeting, can be ‘‘taken without a
meeting, without notice and without a vote, if a consent in writing,
setting forth the action so taken, is signed by the Members with the
percentage of the voting power required to take such action.’’ In ac-
cordance with the bylaws, the Association mailed ballots to all mem-
bers on the issue of eliminating section 5.04. The Association ulti-
mately reported that at least 67 percent of the members had voted in
favor of the amendment.14

Section 2.06 of the Association’s bylaws, and its allowance for ac-
tion to occur without a meeting, is permissible pursuant to NRS
82.326. Section 2.06 does not explain how the written consent must
be acquired. Thus, we conclude that each member that returned a
ballot was simultaneously voting and giving written consent for the
amendment to take place without a meeting. Because the Association
acquired the requisite 67 percent vote in favor of eliminating CC&R
section 5.04, it also acquired the requisite votes necessary for the
amendment to take place without a meeting, as is necessary under
the bylaws.

CONCLUSION
We conclude that Andrews is a land-owning declarant. We also

determine that the Association was not required to obtain Andrews’
consent before materially amending the CC&Rs to eliminate section
5.04, which created a 99-year exclusive rental agreement enjoyed by
Andrews. Therefore, because Andrews’ consent was not necessary
and because the Association acquired the requisite number of votes
to pass the amendment, we conclude that Andrews has no reasonable
likelihood of success on the merits. Accordingly, the district court
abused its discretion in so deciding, and we reverse the order grant-
ing a preliminary injunction.

14We note that Andrews contests how many votes were received in favor of the
amendment. However, after reviewing the record, we conclude that the evidence
supports the Association’s assertion that 187 votes out of 277 were cast in favor
of amending the CC&Rs.
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MICHELLE RIVERO, APPELLANT, v. 
ELVIS RIVERO, RESPONDENT.

No. 46915

August 27, 2009 216 P.3d 213

Petition for rehearing of Rivero v. Rivero, 124 Nev. Adv. Op. No.
84, 195 P.3d 328 (2008), appeal from a district court post-
divorce decree order modifying a joint child custody award. Eighth
Judicial District Court, Family Court Division, Clark County; Ste-
fany Miley, Judge.

Former wife brought motion to modify child custody and child
support. Wife also moved to disqualify judge. Motion to disqualify
was denied, and husband was awarded attorney fees. The district
court modified custody but denied child support and wife appealed.
The supreme court, GIBBONS, J., held that: (1) joint physical custody
arrangement required that each parent had physical custody of child
at least 40 percent of time; (2) for joint physical custody, each par-
ent had to have physical custody of child at least 146 days per year;
(3) primary physical custody was when one parent had physical
custody of child subject to the district court’s power to award other
parent visitation rights; (4) on motion to modify custody, trial court
was required to use Nevada’s definitions for joint physical custody
and primary custody, regardless of how custody agreement had de-
fined custody; (5) trial court was required to make specific findings
as to nature of custody arrangement and determine appropriate stan-
dard for modification; (6) modification of child support required
proof of change in circumstances and finding that modification was
in best interest of child, abrogating Scott v. Scott, 107 Nev. 837, 822
P.2d 654 (1991), and Parkinson v. Parkinson, 106 Nev. 481, 796
P.2d 229 (1990); (7) trial court was required to make specific find-
ings as to basis for not awarding child support and reasons for devi-
ating from child support guidelines; (8) wife did not state legally
cognizable grounds for judge’s disqualification; (9) statute prohibit-
ing trial court from punishing for contempt for filing motion to dis-
qualify did not apply to prohibit trial court from awarding attorney
fees to former husband for defending against wife’s motion to dis-
qualify; and (10) in order to impose sanctions for filing frivolous
motion to disqualify, there must be evidence supporting district
court’s finding that motion was unreasonable or brought to harass.

Rehearing denied; opinion withdrawn; affirmed in part, 
reversed in part, and remanded.

PICKERING, J., dissented in part.

Steinberg Law Group and Brian J. Steinberg and Jillian M. Tin-
dall, Las Vegas, for Appellant.
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Bruce I. Shapiro, Ltd., and Bruce I. Shapiro, Henderson, for 
Respondent.

Fahrendorf, Viloria, Oliphant & Oster, LLP, and Raymond E.
Oster, Reno, for Amicus Curiae State Bar of Nevada, Family Law
Section.

1. CHILD CUSTODY.
Parties may enter into custody agreements and create their own custody

terms and definitions, and the courts may enforce such agreements as con-
tracts; however, once the parties move the court to modify the custody
agreement, the court must use the terms and definitions under Nevada law.

2. CHILD CUSTODY.
Legal custody involves having basic legal responsibility for a child and

making major decisions regarding the child, including the child’s health, ed-
ucation, and religious upbringing: sole legal custody vests this right with
one parent, while joint legal custody vests this right with both parents.

3. CHILD CUSTODY.
Joint legal custody requires that the parents be able to cooperate, com-

municate, and compromise to act in the best interest of the child. NRS
125.490(2).

4. CHILD CUSTODY.
In a joint legal custody situation, the parents must consult with each

other to make major decisions regarding the child’s upbringing, while the
parent with whom the child is residing at that time usually makes minor
day-to-day decisions. NRS 125.490(2).

5. CHILD CUSTODY.
In a joint legal custody situation, the parents need not have equal 

decision-making power, e.g., one parent may have decision-making au-
thority regarding certain areas or activities of the child’s life, like education
or healthcare, but if the parents in a joint legal custody situation reach an
impasse and are unable to agree on a decision, then the parties may appear
before the court on an equal footing to have the court decide what is in the
best interest of the child. NRS 125.490(2).

6. CHILD CUSTODY.
Physical custody involves the time that a child physically spends in the

care of a parent, and, during this time, the child resides with the parent and
that parent provides supervision for the child and makes the day-to-day de-
cisions regarding the child.

7. CHILD CUSTODY.
Parents can share joint physical custody, or one parent may have pri-

mary physical custody while the other parent may have visitation rights.
8. CHILD CUSTODY; CHILD SUPPORT.

The type of physical custody arrangement is particularly important in
three situations: first, it determines the standard for modifying physical cus-
tody; second, it requires a specific procedure if a parent wants to move out
of state with the child; and third, the type of physical custody arrangement
affects the child support award.

9. CHILD CUSTODY.
To modify a primary physical custody arrangement, the court must find

that it is in the best interest of the child and that there has been a substan-
tial change in circumstances affecting the welfare of the child. NRS
125.510(2).
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10. CHILD CUSTODY.
Nevada law presumes that joint physical custody approximates a 50/50

timeshare. NRS 125.490.
11. CHILD CUSTODY.

Joint custody is presumably in the best interest of the child if the par-
ents agree to it, and this policy encourages equally shared parental respon-
sibilities. NRS 125.490.

12. CHILD CUSTODY.
Although joint physical custody must approximate an equal timeshare,

given the variations inherent in child rearing, such as school schedules,
sports, vacations, and parents’ work schedules, to name a few, an exactly
equal timeshare is not always possible, and therefore, there must be some
flexibility in the timeshare requirement. NRS 125.490.

13. CHILD CUSTODY.
If a parent does not have physical custody of the child at least 40 per-

cent of the time, then the arrangement is one of primary physical custody
with visitation.

14. CHILD CUSTODY.
Each parent must have physical custody of the child at least 40 percent

of the time to constitute joint physical custody. NRS 125.490.
15. CHILD CUSTODY.

In calculating the minimum 40 percent of time that a parent should
have physical custody of the child in a joint physical custody arrangement,
the district court should calculate the time during which a party has physi-
cal custody of the child over one calendar year; and based on a 40-percent
minimum, each parent must have physical custody of the child at least 146
days per year. NRS 125.490.

16. CHILD CUSTODY.
A parent has primary physical custody when he or she has physical

custody of the child subject to the district court’s power to award the other
parent visitation rights.

17. CHILD CUSTODY.
The focus of primary physical custody is the child’s residence, and the

party with primary physical custody is the party that has the primary re-
sponsibility for maintaining a home for the child and providing for the
child’s basic needs.

18. CHILD CUSTODY.
The determination of who has primary physical custody revolves

around where the child resides.
19. CHILD CUSTODY.

The supreme court will review the district court’s decisions regarding
custody, including visitation schedules, for an abuse of discretion.

20. CHILD CUSTODY.
District courts have broad discretion in child custody matters, but sub-

stantial evidence must support the court’s findings.
21. EVIDENCE.

Substantial evidence is evidence that a reasonable person may accept as
adequate to sustain a judgment.

22. CHILD CUSTODY.
On former wife’s motion to modify custody, trial court was required to

use Nevada’s definitions for joint physical custody and primary custody, re-
gardless of how custody agreement had defined custody arrangement.

23. CHILD CUSTODY.
The terms of the parties’ custody agreement will control, except when

the parties move the court to modify the custody arrangement, and, in that
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case, the court must use the terms and definitions provided under Nevada
law. NRS 125.510(2).

24. CONTRACTS.
Parties are free to contract, and the courts will enforce their contracts

if they are not unconscionable, illegal, or in violation of public policy.
25. CHILD CUSTODY.

Once parties move the court to modify an existing child custody agree-
ment, the court must use the terms and definitions provided under Nevada
law, and the parties’ definitions of the terms in the agreement no longer 
control.

26. CHILD CUSTODY.
On former wife’s motion to modify custody, trial court was required to

make specific findings of fact in determining nature of custody arrangement
parties had in effect, determine applicable standard governing motion based
on existing custody arrangement, and then make findings of fact to support
its ruling. NRS 125.510(2).

27. CHILD SUPPORT.
Modification of child support required proof of change in circum-

stances and finding that modification was in best interest of child, abrogat-
ing Scott v. Scott, 107 Nev. 837, 822 P.2d 654 (1991), and Parkinson v.
Parkinson, 106 Nev. 481, 796 P.2d 229 (1990). NRS 125B.145(2)(b).

28. CHILD SUPPORT.
The requirement of changed circumstances in modification of child

support cases prevents parties from filing immediate, repetitive, serial mo-
tions until the right circumstances or the right judge allows them to achieve
a different result, based on essentially the same facts; therefore, a court can-
not modify a child support order if the predicate facts upon which the court
issued the order are substantially unchanged. NRS 125B.145(2)(b).

29. CHILD SUPPORT.
The district court has discretion to review a support order on a motion

to modify based on changed circumstances but is not required to do so.
NRS 125B.145.

30. CHILD SUPPORT.
Although the statutory provisions governing modification of child sup-

port indicate when the review of a support order is mandatory or discre-
tionary, they do not require the court to modify the order upon the basis of
these mandatory or discretionary reviews. NRS 125B.145(1)(b), (2)(b),
(4).

31. CHILD SUPPORT.
The district court has authority to modify a child support order if there

has been a factual or legal change in circumstances since it entered the
order. NRS 125B.145.

32. CHILD SUPPORT.
In evaluating whether the factual circumstances have changed since the

entry of a prior child support order, in order to justify modification of the
order, the district court may consider facts that were previously unknown to
the court or a party, even if the facts predate the support order at issue.
NRS 125B.145.

33. CHILD SUPPORT.
Although a party need not show changed circumstances for the district

court to review a support order after three years, changed circumstances are
still required for the district court to modify the order. NRS 125B.145(1).

34. CHILD SUPPORT.
On a motion for child support in cases of primary physical custody by

one parent, the court applies the statutory formulas for calculating support,
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and the noncustodial parent pays the custodial parent support. NRS
125B.080(9).

35. CHILD SUPPORT.
The amount of time spent with the child, along with the other lesser-

weighted statutory child support factors, can serve as a basis for the district
court to modify a support award, upon a showing by the secondary custo-
dian that payment of the statutory formula amount would be unfair or un-
just given his or her substantial contributions of a financial or equivalent na-
ture to the support of the child. NRS 125B.080(9).

36. CHILD SUPPORT.
Child support in joint physical custody arrangements is calculated

based on the parents’ gross incomes: each parent is obligated to pay a per-
centage of his or her income, according to the number of children, as de-
termined by statute, the difference between the two support amounts is cal-
culated, and the higher-income parent is obligated to pay the lower-income
parent the difference. NRS 125B.070(1)(b).

37. CHILD SUPPORT.
The purposes of the Wright v. Osburn, 114 Nev. 1367, 970 P.2d 1071

(1998), formula for calculating child support are to adjust child support to
equalize the child’s standard of living between parents and to provide a for-
mula for consistent decisions in similar cases. NRS 125B.070(1)(b).

38. CHILD SUPPORT.
Maintaining the lifestyle of the child between the parties’ households is

the goal of the Wright v. Osburn, 114 Nev. 1367, 970 P.2d 1071 (1998),
formula for calculating child support awards in cases of joint physical cus-
tody, and the financial circumstances of the parties remain the most impor-
tant factors. NRS 125B.070(1)(b).

39. CHILD SUPPORT.
In a joint physical custody situation, if a party seeks a reduction in

child support based on the amount of time spent with the child, the party
must prove that payment of the full statutory amount of child support is un-
fair or unjust, given that party’s substantial contributions to the child’s sup-
port. NRS 125B.070(1)(b), 125B.080, 125B.145.

40. CHILD SUPPORT.
On former wife’s motion for child support, trial court was required to

make specific findings as to basis for not awarding child support and reasons
for deviating from child support guidelines and what support would have
been without deviation. NRS 125B.020, 125B.080(6).

41. CHILD SUPPORT.
The supreme court reviews the district court’s decisions regarding

child support for an abuse of discretion.
42. CHILD SUPPORT.

Even if the record reveals the district court’s reasoning for the devia-
tion from the statutory child support formula, the court must expressly set
forth its findings of fact to support its decision. NRS 125B.080(6).

43. JUDGES.
Former wife’s unsupported allegations that judge was biased against her

because husband was attractive man and former wife was attractive woman,
without more, did not state legally cognizable grounds for inference of bias,
thus warranting summary dismissal of motion to disqualify judge from pre-
siding over motion for modification of custody and child support. NRS
1.230(1).
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44. APPEAL AND ERROR.
The supreme court gives substantial weight to a judge’s decision not to

recuse himself or herself and will not overturn such a decision absent a
clear abuse of discretion.

45. JUDGES.
A judge is presumed to be unbiased, and the burden is on the party as-

serting the challenge to establish sufficient factual grounds warranting dis-
qualification. NRS 1.230(1).

46. JUDGES.
To disqualify a judge based on personal bias, the moving party must

allege bias that stems from an extrajudicial source and results in an opinion
on the merits on some basis other than what the judge learned from his or
her participation in the case. NRS 1.230(1).

47. JUDGES.
Where the challenge fails to allege legally cognizable grounds sup-

porting a reasonable inference of bias or prejudice, a court should sum-
marily dismiss a motion to disqualify a judge. NRS 1.230(1).

48. CONTEMPT.
Contempt preserves the authority of the court, punishes, enforces par-

ties’ rights, and coerces.
49. COSTS.

The district court’s discretion to award attorney fees as a sanction for
bringing a frivolous motion promotes the efficient administration of justice
without undue delay and compensates a party for having to defend a frivo-
lous motion. NRS 18.010(2)(b).

50. COSTS.
Statute prohibiting trial court from punishing for contempt for filing

motion to disqualify did not apply to prohibit trial court from awarding at-
torney fees to former husband for defending against wife’s motion to dis-
qualify judge who presided over her motions to modify custody and child
support. NRS 1.230(4), 18.010(2)(b).

51. COSTS.
Trial court’s finding that former wife’s motion to disqualify judge who

presided over her motion for modification of child custody and child sup-
port was meritless was not sufficient basis for awarding husband attorney
fees to defend motion as sanction; rather, in order to impose sanctions for
filing frivolous motion, there must be evidence supporting finding that mo-
tion was unreasonable or brought to harass. NRS 18.010(2)(b); NRCP 11;
EDCR 7.60(b).

52. APPEAL AND ERROR.
The supreme court reviews the district court’s award of attorney fees

for an abuse of discretion.
53. COSTS.

The district court may award attorney fees as a sanction if it concludes
that a party brought a frivolous claim, and in considering whether to impose
such a sanction, the district court must determine if there was any credible
evidence or reasonable basis for the claim at the time of filing. NRS
18.010(2)(b); NRCP 11; EDCR 7.60(b).

54. COSTS.
Although a district court has discretion to award attorney fees as a

sanction for filing a frivolous claim, there must be evidence supporting the
district court’s finding that the claim or defense was unreasonable or
brought to harass. NRS 1.230(4), 18.010(2)(b); EDCR 7.60(b).
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Before the Court EN BANC.

O P I N I O N

By the Court, GIBBONS, J.:
We previously issued an opinion in this case on October 30,

2008, affirming in part, reversing in part, and remanding. Respon-
dent Elvis Rivero’s petition for rehearing followed. We then ordered
answers to the petition from appellant Michelle Rivero and amicus
curiae, the State Bar of Nevada Family Law Section.

We will consider rehearing when we have overlooked or misap-
prehended material facts or questions of law or when we have over-
looked, misapplied, or failed to consider legal authority directly con-
trolling a dispositive issue in the appeal. NRAP 40(c)(2). Having
considered the petition and answers thereto in light of this standard,
we conclude that rehearing is not warranted. Therefore, we deny the
petition for rehearing. Although we deny rehearing, we withdraw
our October 30, 2008, opinion and issue this opinion in its place.

Ms. Rivero and Mr. Rivero stipulated to a divorce decree that pro-
vided for ‘‘joint physical custody’’ of their minor child, with Ms.
Rivero having the child five days each week and Mr. Rivero having
the child two days each week. The decree awarded no child support.
Less than two months after entry of the divorce decree, Ms. Rivero
brought a motion to modify child support. The district court dis-
missed the motion. Less than one year later, Ms. Rivero brought a
motion to modify child custody and support. The district court or-
dered that the decree would remain in force, with the parties having
joint custody of their child and neither party receiving child support.
The district court deferred ruling on the motion to modify custody
and ordered the parties to mediation to devise a timeshare plan.

Ms. Rivero then requested that the district court judge recuse her-
self. When the judge refused to recuse herself, Ms. Rivero moved to
disqualify her. The Chief Judge of the Eighth Judicial District Court
denied Ms. Rivero’s motion for disqualification, concluding that it
lacked merit. The district court later awarded Mr. Rivero attorney
fees for having to defend Ms. Rivero’s disqualification motion.

At the court-ordered mediation, the parties were unable to reach
a timeshare agreement. Following mediation, after a hearing, the
district court modified the custody arrangement from a five-day, two-
day split to an equal timeshare. Ms. Rivero appeals.

We are asked to resolve several custody and support issues on ap-
peal. Preliminarily, the parties dispute the definition of joint physi-
cal custody. Additionally, Ms. Rivero challenges the following dis-
trict court rulings: (1) the court’s determination that the parties had
joint physical custody, (2) the court’s modification of the custody
arrangement, (3) the court’s denial of her motion for child support,
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(4) the district court judge’s refusal to recuse herself and the chief
judge’s denial of Ms. Rivero’s motion for disqualification, and 
(5) the court’s award of attorney fees to Mr. Rivero for defending
against Ms. Rivero’s disqualification motion.

Initially, to address the definition of joint physical custody, we de-
fine legal custody, including sole legal custody and joint legal cus-
tody. We then define physical custody, including joint physical cus-
tody and primary physical custody. In defining joint physical
custody, we adopt a definition that focuses on minor children having
frequent associations and a continuing relationship with both parents
and parents sharing the rights and responsibilities of child rearing.
Consistent with the recommendation of the Family Law Section, this
joint physical custody definition requires that each party have phys-
ical custody of the child at least 40 percent of the time. We then ad-
dress the district court’s rulings.
[Headnote 1]

First, we address the district court’s finding that the parties had 
a joint physical custody arrangement. In reaching our conclusion, 
we clarify that parties may enter into custody agreements and 
create their own custody terms and definitions. The courts may en-
force such agreements as contracts. However, once the parties move
the court to modify the custody agreement, the court must use the
terms and definitions under Nevada law. In this case, the district
court properly disregarded the parties’ definition of joint physical
custody in the divorce decree and applied Nevada law in determin-
ing that an equal timeshare was appropriate. Although it reached the
proper conclusion, the district court abused its discretion by failing
to set forth specific findings of fact to support its determination.

Second, we conclude that the district court abused its discretion
by modifying the custody timeshare arrangement without making
specific findings of fact that the modification was in the child’s best
interest.

Third, we conclude that the district court abused its discretion by
denying Ms. Rivero’s motion to modify child support without mak-
ing any factual findings to justify its decision. We also clarify the
circumstances under which a district court may modify a child sup-
port order. Under NRS Chapter 125B and our caselaw, a court has
authority to modify a child support order upon a finding of a change
in circumstances since the prior order. Also, in accordance with the
Family Law Section’s suggestion, we withdraw the Rivero formula
for calculating child support.

Fourth, we conclude that the district court judge properly refused
to recuse herself, and the chief judge properly denied Ms. Rivero’s
motion for disqualification. The record contains no evidence that the
district court judge had personal bias against either of the parties.

Fifth and finally, we conclude that the district court abused its dis-
cretion by awarding Mr. Rivero attorney fees as a sanction for Ms.
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Rivero’s disqualification motion because the district court made no
determination whether the motion was frivolous, and no evidence
supports the sanction.

FACTS AND PROCEDURAL HISTORY
Ms. Rivero filed a complaint for divorce, and the parties eventu-

ally reached a settlement. The district court entered a divorce decree
incorporating the parties’ agreement. The parties agreed to joint
physical custody of the child, with Ms. Rivero having physical cus-
tody five days each week and Mr. Rivero having physical custody for
the remaining two days. The divorce decree also reflected the par-
ties’ agreement that neither party was obligated to pay child support.

Less than two months after entry of the divorce decree, Ms.
Rivero moved the court to modify the decree by awarding her child
support. The district court dismissed her motion. Less than one year
later, Ms. Rivero moved the district court for primary physical cus-
tody and child support. She alleged that Mr. Rivero did not spend
time with the child, that instead his elderly mother took care of the
child, and that he did not have suitable living accommodations for
the child. Ms. Rivero also argued that she had de facto primary cus-
tody because she cared for the child most of the time. Mr. Rivero
countered that Ms. Rivero denied him visitation unless he provided
food, clothes, and money and denied him overnight visitation once
he became engaged to another woman. Mr. Rivero requested that the
district court enforce the 5/2 timeshare in the divorce decree, or, al-
ternatively, order a 50/50 timeshare.

The district court held a custody hearing, during which the par-
ties presented contradictory testimony regarding how much time
Mr. Rivero actually spent with the child. The district court ruled that
the matter did not warrant an evidentiary hearing. The district court
further found that the use of the term joint physical custody in the
divorce decree did not accurately reflect the timeshare arrangement
that the parties were actually practicing, in which Ms. Rivero
seemed to have physical custody most of the time. As a result, the
court denied Ms. Rivero’s motion for child support, found that the
parties had joint physical custody, and ordered the parties to medi-
ation to establish a more equal timeshare plan to reflect a joint phys-
ical custody arrangement.

After the mediation, but before the next district court hearing,
Ms. Rivero served a subpoena on Mr. Rivero’s employer for his em-
ployment records. The district court granted Mr. Rivero’s motion to
quash the subpoena, explaining that under the divorce decree, each
party had joint physical custody, neither party owed child support,
and the only pending issue was whether the parties could agree on
a timeshare plan. Ms. Rivero then argued that the district court
should reopen the child support issue and allow relevant discovery.
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When the district court refused, Ms. Rivero requested that the
district court judge recuse herself. The district court judge denied
the request. Ms. Rivero then moved to disqualify the district court
judge, alleging that the judge did not seriously consider the facts or
the law because she was biased based on the parties’ physical ap-
pearance. Mr. Rivero opposed the motion and moved for attorney
fees. The district court judge submitted an affidavit in which she
swore that she was unbiased. After considering Ms. Rivero’s motion
to disqualify the district court judge, the supporting affidavits, and
Mr. Rivero’s opposition, the chief judge denied the motion. She did
not conduct a hearing, and Ms. Rivero did not file a reply. The chief
judge concluded that Ms. Rivero’s claims appeared to rely on ‘‘prior
adverse rulings of the judge’’ and that ‘‘[r]ulings and actions of a
judge during the course of official judicial proceedings do not es-
tablish legally cognizable grounds for disqualification.’’ Thus, the
chief judge found that Ms. Rivero’s motion was without merit.

At a subsequent hearing, the district court granted Mr. Rivero’s
motion for attorney fees, noting that Ms. Rivero’s disqualification
motion was without merit.

During the same hearing, the district court also addressed the cus-
tody timeshare arrangement because the parties had been unable to
reach an agreement in mediation. Although the divorce decree pro-
vided Ms. Rivero with custody five days each week and Mr. Rivero
with custody two days each week, the district court concluded that
the parties actually intended an equal timeshare. The district court
noted that it was ‘‘just trying to find a middle ground’’ between
what the divorce decree provided and what the parties actually
wanted regarding a custody timeshare. Further, the court found that
the decree’s order for joint physical custody was inconsistent with
the decree’s timeshare arrangement because the decree’s five-day,
two-day timeshare did not constitute joint physical custody. In its
order, the district court concluded that the parties intended joint
physical custody and ordered an equal timeshare.

The district court found that Ms. Rivero did not have de facto pri-
mary physical custody. Therefore, the court determined that an evi-
dentiary hearing was unnecessary because it was not changing pri-
mary custody to joint custody, but was modifying a joint physical
custody arrangement.

Ms. Rivero appeals, challenging the district court’s order denying
her motion for child support, the order denying her motion to dis-
qualify the district court judge, and the order modifying the custody
timeshare and awarding Mr. Rivero attorney fees.1

1Given the importance of the definition of joint physical custody, this court in-
vited the Family Law Section of the Nevada State Bar (Family Law Section) to
file an amicus curiae brief regarding the issue.
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DISCUSSION
In order to clarify the definition of joint physical custody, we first

address the definition of legal custody. Physical and legal custody in-
volve separate legal rights and control separate factual scenarios.
Therefore, we discuss both legal and physical custody to clarify the
distinctions.

After defining both joint physical custody and primary physical
custody, we apply those definitions to the issues on appeal. These is-
sues include the district court’s custody modification and its denial
of Ms. Rivero’s motion to modify child support.

Finally, we address Ms. Rivero’s motions for recusal and dis-
qualification, and the district court’s award of attorney fees to Mr.
Rivero arising from those motions.

The Family Law Section requests that this court define all types
of legal and physical custody to create a continuum in which it is
clear where one type of custody ends and another begins. It argues
that such definitions will provide much needed clarity and certainty
in child custody law. Our discussion of child custody involves two
distinct components of custody: legal custody and physical custody.
The term ‘‘custody’’ is often used as a single legal concept, creat-
ing ambiguity. NRS 125.460, NRS 125.490 (using the term ‘‘joint
custody’’). To emphasize the distinctions between these two types of
custody and to provide clarity, we separately define legal custody, in-
cluding joint and sole legal custody, and then we define physical cus-
tody, including joint physical and primary physical custody.

I. Legal custody
[Headnotes 2-4]

Legal custody involves having basic legal responsibility for a
child and making major decisions regarding the child, including the
child’s health, education, and religious upbringing. Mack v. Ashlock,
112 Nev. 1062, 1067, 921 P.2d 1258, 1262 (1996) (SHEARING, J.,
concurring); Hearing on S.B. 188 Before the Senate Judiciary
Comm., 61st Leg. (Nev., Feb. 12, 1981). Sole legal custody vests
this right with one parent, while joint legal custody vests this right
with both parents. Mack, 112 Nev. at 1067, 921 P.2d at 1262
(SHEARING, J., concurring); Cal. Fam. Code §§ 3003, 3006 (West
2004)2 (defining sole and joint legal custody). Joint legal custody re-
quires that the parents be able to cooperate, communicate, and com-
promise to act in the best interest of the child. See Mosley v. Figli-

2The Nevada Legislature relied on California family law statutes in adopting
NRS 125.460 and 125.490, regarding joint custody. Hearing on S.B. 188 Before
the Senate Judiciary Comm., 61st Leg. (Nev., Feb. 12, 1981). Although out-of-
state law is not controlling, we look to it as instructive and persuasive. As al-
ways, even if this court relies on out-of-state law, Nevada law still controls in in-
terpreting the decisions of this court.
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uzzi, 113 Nev. 51, 60-61, 930 P.2d 1110, 1116 (1997) (stating that
if disagreement between parents affects the welfare of the child, it
could defeat the presumption that joint custody is in the best inter-
est of the child and warrant modifying a joint physical custody
order); Hearing on S.B. 188 Before the Assembly Judiciary Comm.,
61st Leg. (Nev., Apr. 2, 1981) (discussing that joint legal custody
requires agreement between the parents). In a joint legal custody sit-
uation, the parents must consult with each other to make major de-
cisions regarding the child’s upbringing, while the parent with whom
the child is residing at that time usually makes minor day-to-day de-
cisions. See Mack, 112 Nev. at 1067, 921 P.2d at 1262 (SHEARING,
J., concurring) (discussing that the parents can bring unresolved dis-
putes before the court); Hearing on S.B. 188 Before the Senate Ju-
diciary Comm., 61st Leg. (Nev., Feb. 12, 1981) (comments of
Senator Wagner and Senator Ashworth) (discussing that both parents
are involved with making major decisions regarding the children,
and if they cannot agree, the courts will settle their disputes); Fen-
wick v. Fenwick, 114 S.W.3d 767, 777-78 (Ky. 2003) (explaining
that in a joint legal custody arrangement, the parents confer on all
major decisions, but the parent with whom the child is residing
makes the minor day-to-day decisions), superseded by statute on
other grounds as stated in Fowler v. Sowers, 151 S.W.3d 357, 359
(Ky. Ct. App. 2004), overruled on other grounds by Frances v.
Frances, 266 S.W.3d 754, 756-57 (Ky. 2008), and Pennington v.
Marcum, 266 S.W.3d 759, 768 (Ky. 2008).
[Headnote 5]

Joint legal custody can exist regardless of the physical custody
arrangements of the parties. NRS 125.490(2); Mack, 112 Nev. at
1067, 921 P.2d at 1262 (SHEARING, J., concurring). Also, the par-
ents need not have equal decision-making power in a joint legal cus-
tody situation. Fenwick, 114 S.W.3d at 776. For example, one par-
ent may have decision-making authority regarding certain areas or
activities of the child’s life, such as education or healthcare. Id. If
the parents in a joint legal custody situation reach an impasse and
are unable to agree on a decision, then the parties may appear be-
fore the court ‘‘on an equal footing’’ to have the court decide what
is in the best interest of the child. Mack, 112 Nev. at 1067, 921 P.2d
at 1262 (SHEARING, J., concurring); Fenwick, 114 S.W.3d at 777
n.24.

II. Physical custody
[Headnotes 6, 7]

Physical custody involves the time that a child physically spends
in the care of a parent. During this time, the child resides with the
parent and that parent provides supervision for the child and makes
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the day-to-day decisions regarding the child.3 Parents can share joint
physical custody, or one parent may have primary physical custody
while the other parent may have visitation rights. See Ellis v.
Carucci, 123 Nev. 145, 147, 161 P.3d 239, 240 (2007) (describing
the mother as having primary physical custody and the father as hav-
ing liberal visitation); Barbagallo v. Barbagallo, 105 Nev. 546,
549, 779 P.2d 532, 534 (1989) (discussing primary and secondary
custodians); Cal. Fam. Code §§ 3004, 3007 (West 2004) (defining
joint and sole physical custody).
[Headnotes 8, 9]

The type of physical custody arrangement is particularly important
in three situations. First, it determines the standard for modifying
physical custody.4 Second, it requires a specific procedure if a par-
ent wants to move out of state with the child. Potter v. Potter, 121
Nev. 613, 618, 119 P.3d 1246, 1249 (2005). Third, the type of
physical custody arrangement affects the child support award. Barba-
gallo, 105 Nev. at 549, 779 P.2d at 534. Because the physical cus-
tody arrangement is crucial in making these determinations, the dis-
trict courts need clear custody definitions in order to evaluate the
true nature of parties’ agreements. Absent direction from the Legis-
lature, we define joint physical custody and primary physical custody
in light of existing Nevada law.

A. Joint physical custody
Ms. Rivero and the Family Law Section assert that this court

should clarify the definition of joint physical custody to determine
whether it requires a specific timeshare agreement. The Family Law
Section suggests that we define joint physical custody by requiring

3See Idaho Code Ann. § 32-717B(2) (2006) (discussing joint physical custody
regarding the ‘‘time in which a child resides with or is under the care and su-
pervision of’’ the parties); Iowa Code Ann. § 598.1(4) (West 2001) (discussing
joint physical custody as involving shared parenting time, maintaining a home
for the child, and physical care rights); Taylor v. Taylor, 508 A.2d 964, 967
(Md. 1986) (defining physical custody as involving providing a home and mak-
ing day-to-day decisions regarding the child); Mass. Ann. Laws ch. 208, § 31
(LexisNexis 2003) (describing shared physical custody as involving the child re-
siding with and being under the supervision of each parent); Mo. Ann. Stat. 
§ 452.375(1)(3) (West 2003) (discussing residence and supervision in the con-
text of joint legal custody); 23 Pa. Cons. Stat. Ann. § 5302 (West 2001) (defin-
ing physical custody as ‘‘[t]he actual physical possession and control of a
child’’).

4The court may modify joint physical custody if it is in the best interest of the
child. NRS 125.510(2); Potter v. Potter, 121 Nev. 613, 618, 119 P.3d 1246,
1249 (2005). However, to modify a primary physical custody arrangement, the
court must find that it is in the best interest of the child and that there has been
a substantial change in circumstances affecting the welfare of the child. Ellis,
123 Nev. at 150, 161 P.3d at 242.
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that each parent have physical custody of the child at least 40 per-
cent of the time. In accordance with this suggestion, and for the rea-
sons set forth below, we clarify Nevada’s definition of joint physical
custody pursuant to Nevada statutes and caselaw and create param-
eters to clarify which timeshare arrangements qualify as joint phys-
ical custody.

Although Nevada law suggests that joint physical custody ap-
proximates an equal timeshare, to date, neither the Nevada Legisla-
ture nor this court have explicitly defined joint physical custody or
specified whether a specific timeshare is required for a joint physi-
cal custody arrangement. See Potter, 121 Nev. at 619 n.16, 119 P.3d
at 1250 n.16 (declining to address the issue of whether joint physi-
cal custody requires a particular timeshare); Barbagallo, 105 Nev. at
548, 779 P.2d at 534 (noting that, in 1987, when it enacted the child
support formula, the Legislature declined to define primary physical
custody according to a particular timeshare). In fact, even the ter-
minology is inconsistent. This court has used the following phrases
to describe situations where both parents have physical custody:
shared custodial arrangements, joint physical custody, equal physical
custody, shared physical custody, and joint and shared custody. See
Wesley v. Foster, 119 Nev. 110, 113, 65 P.3d 251, 253 (2003) (dis-
cussing shared custodial arrangements); Wright v. Osburn, 114 Nev.
1367, 1368, 970 P.2d 1071, 1072 (1998) (using the terms joint
physical custody, equal physical custody, and shared physical cus-
tody); Barbagallo, 105 Nev. at 547-48, 779 P.2d at 533-34 (utiliz-
ing the terms joint or shared custody). Given the various terms used
to describe joint physical custody and the lack of a precise definition
and timeshare requirement, we now define joint physical custody
and the timeshare required for such arrangements.

1. Defining joint physical custody
‘‘In determining custody of a minor child . . . the sole consider-

ation of the court is the best interest of the child.’’ NRS 125.480(1).
The Legislature created a presumption that joint legal and joint
physical custody are in the best interest of the child if the parents so
agree. NRS 125.490(1). The policy of Nevada is to advance the
child’s best interest by ensuring that after divorce ‘‘minor children
have frequent associations and a continuing relationship with both
parents . . . and [t]o encourage such parents to share the rights and
responsibilities of child rearing.’’ NRS 125.460. To further this pol-
icy, the Legislature adopted the statutes that now comprise NRS
Chapter 125 to educate and encourage parents regarding joint cus-
tody arrangements, encourage parents to cooperate and work out a
custody arrangement before going to court to finalize the divorce,
ensure the healthiest psychological arrangement for children, and
minimize the adversarial, winner-take-all approach to custody dis-
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putes. Mosley, 113 Nev. at 63-64, 930 P.2d at 1118; Hearing on
S.B. 188 Before the Senate Judiciary Comm., 61st Leg. (Nev., 
Feb. 12, 1981) (Senator Wagner’s comments) (discussing parents
reaching an agreement before coming to court); Hearing on S.B. 188
Before the Assembly Judiciary Comm., 61st Leg. (Nev., Apr. 2,
1981) (summary of supporting information) (enumerating flaws in
the old statute).

Although NRS Chapter 125 does not contain a definition of joint
physical custody, the legislative history regarding NRS 125.490 re-
veals the Legislature’s understanding of its meaning. Joint physical
custody is ‘‘[a]warding custody of the minor child or children to
BOTH PARENTS and providing that physical custody shall be
shared by the parents in such a way to ensure the child or children
of frequent associations and a continuing relationship with both par-
ents.’’5 Hearing on S.B. 188 Before the Assembly Judiciary Comm.,
61st Leg. (Nev., Apr. 2, 1981) (summary of supporting informa-
tion). This does not include divided or alternating custody, where
each parent acts as a sole custodial parent at different times, or split
custody, where one parent is awarded sole custody of one or more of
the children and the other parent is awarded sole custody of one or
more of the children. Id.

2. The timeshare required for joint physical custody
[Headnotes 10, 11]

The question then remains, what constitutes joint physical custody
to ensure the child frequent associations and a continuing relation-
ship with both parents? Our law presumes that joint physical custody
approximates a 50/50 timeshare. See Wesley, 119 Nev. at 112-13, 65
P.3d at 252-53 (discussing shared custody arrangements and equal
timeshare); Wright, 114 Nev. at 1368, 970 P.2d at 1071-72 (dis-
cussing joint physical custody and equal timeshare). This court has
noted that the public policy, as stated in NRS 125.490, is that joint
custody is presumably in the best interest of the child if the parents
agree to it and that this policy encourages equally shared parental 
responsibilities. Mosley, 113 Nev. at 60-61 & n.4, 930 P.2d at 1116
& n.4.
[Headnote 12]

Although joint physical custody must approximate an equal time-
share, given the variations inherent in child rearing, such as school

5Other states define joint physical custody similarly, focusing on the child’s
continuing contact and relationship with both parents. Cal. Fam. Code § 3004
(West 2004); Haw. Rev. Stat. § 571-46.1 (2006); Idaho Code Ann. § 32-
717B(2) (2006); Mass. Ann. Laws ch. 208, § 31 (LexisNexis 2003); Miss. Code
Ann. § 93-5-24(5)(c) (2004); Mo. Ann. Stat. § 452.375(1)(3) (West 2003); 23
Pa. Cons. Stat. Ann. § 5302 (West 2001); Mamolen v. Mamolen, 788 A.2d 795,
799 (N.J. Super. Ct. App. Div. 2002).
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schedules, sports, vacations, and parents’ work schedules, to name
a few, an exactly equal timeshare is not always possible. Therefore,
there must be some flexibility in the timeshare requirement. The
question then becomes, when does a timeshare become so unequal
that it is no longer joint physical custody? Courts have grappled with
this question and come to different conclusions. For example, this
court has described a situation where the children live with one par-
ent and the other parent has every-other-weekend visitation as pri-
mary physical custody with visitation, even when primary custody
was changed for one month out of the year and the other parent
would revert back to weekend visitations. Metz v. Metz, 120 Nev.
786, 788-89, 101 P.3d 779, 781 (2004). In Wright, 114 Nev. at
1368, 970 P.2d at 1071, this court described an arrangement where
the parents had the children on a rotating weekly basis as joint phys-
ical custody.

Similarly, the California Court of Appeal has held that ‘‘[physical]
custody one day per week and alternate weekends constitutes liberal
visitation, not joint [physical] custody.’’ People v. Mehaisin, 124
Cal. Rptr. 2d 683, 687 (Ct. App. 2002). Likewise, when the mother
has temporary custody and the father has visitation for a one-month
period, the parties do not have joint physical custody. Id. at 685,
687. Rather, the father has a period of visitation, and the mother has
sole physical custody thereafter. Id. at 687. Just as Nevada has de-
fined joint physical custody as requiring an equal timeshare, the Cal-
ifornia Court of Appeal noted that joint physical custody includes
situations in which the children split their time living with each par-
ent and spend nearly equal time with each parent. Id. Some juris-
dictions have adopted bright-line rules regarding the timeshare re-
quirements for joint physical custody so that anything too far
removed from a 50/50 timeshare cannot be considered joint physical
custody.6

[Headnotes 13, 14]

We conclude that, consistent with legislative intent and our
caselaw, in joint physical custody arrangements, the timeshare must
be approximately 50/50. However, absent legislative direction re-
garding how far removed from 50/50 a timeshare may be and still
constitute joint physical custody, the law remains unclear. Therefore,
to approximate an equal timeshare but allow for necessary flexibil-
ity, we hold that each parent must have physical custody of the child

6See, e.g., Okla. Stat. Ann. tit. 43, § 118(10) (West 2001) (requiring each
parent to have physical custody for more than 120 nights each year for shared
physical custody); Tenn. Code Ann. § 36-6-402(4) (2005) (defining ‘‘primary
residential parent’’ as ‘‘the parent with whom the child resides more than 50
percent (50%) of the time’’); Miller v. Miller, 568 S.E.2d 914, 918 (N.C. Ct.
App. 2002) (explaining that joint physical custody requires that each parent have
custody for at least one-third of the year).
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at least 40 percent of the time to constitute joint physical custody.
We acknowledge that the Legislature is free to alter the timeshare re-
quired for joint physical custody, but we adopt this guideline to pro-
vide needed clarity for the district courts. This guideline ensures fre-
quent associations and a continuing relationship with both parents. If
a parent does not have physical custody of the child at least 40 per-
cent of the time, then the arrangement is one of primary physical
custody with visitation. We now address how the courts should cal-
culate the 40-percent timeshare.

We note that our dissenting colleague’s reliance on Barbagallo v.
Barbagallo, 105 Nev. 546, 779 P.2d 534 (1989), for the proposition
that this court should not adopt the 40-percent timeshare require-
ment, is misplaced. In Barbagallo, this court noted that the Legis-
lature had considered adopting specific timeshare requirements for
determining which parent would pay child support in a joint physi-
cal custody arrangement but declined to do so. Id. at 548, 779 P.2d
at 534. Thus, Barbagallo was declining to mathematically define
child custody for the purpose of creating new child support calcula-
tions. Notably, this opinion does not alter or adopt any child support
formulas, but rather reaffirms the child support calculations in
Barbagallo, 105 Nev. 546, 779 P.2d 534, and Wright, 114 Nev.
1367, 970 P.2d 1071, which were in effect before this case. Prior to
this opinion, Barbagallo, 105 Nev. at 549, 779 P.2d at 534-35, es-
tablished how to calculate child support when one parent has pri-
mary physical custody, and Wright, 114 Nev. at 1368-69, 970 P.2d
at 1072, established the calculation when the parents share joint
physical custody. This opinion clarifies what arrangements constitute
primary and joint physical custody so that parties, attorneys, and dis-
trict courts readily know which child support calculation to apply.
Thus, this opinion does not adopt new custody definitions for the
purpose of formulating new child support calculations. Rather, it is
based on this court’s precedent and clarifies custody definitions so
that courts can fairly and consistently apply the Barbagallo and
Wright formulas that predated this opinion.

Our dissenting colleague also argues that the Legislature should
be creating the custody definitions set out in this opinion. The issues
in this case and the Family Law Section’s amicus curiae brief
demonstrate that there are gaps in the law. However, despite these
gaps, attorneys must still advise their clients, public policy still fa-
vors settlement, and parties are still entitled to consistent and fair
resolution of their disputes. To resolve the issues on appeal and en-
sure consistent and fair application of the law by district courts, this
court has attempted to fill some of these gaps by defining the vari-
ous types of child custody.

This court has previously created predictability for litigants to fill
such a gap in the law in Malmquist v. Malmquist, 106 Nev. 231, 792
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P.2d 372 (1990). In Malmquist, this court adopted a standard for-
mula for district courts to apply ‘‘to apportion the community and
separate property shares in the appreciation of a separate property
residence obtained with a separate property loan prior to marriage.’’
Id. at 238, 792 P.2d at 376. This court noted that although the dis-
trict courts can make equitable determinations in individual cases,
‘‘the aggregate result becomes unfair when similarly situated per-
sons receive disparate returns on their home investments.’’ Id. The
same reasoning applies here. District courts can use their discretion
to make fair determinations in individual child custody cases. How-
ever, this becomes unfair when different parties similarly situated
obtain different results. Such unreliable outcomes also make it dif-
ficult for attorneys to advise their clients and for parties to settle
their disputes. Therefore, the timeshare requirement that this opin-
ion establishes is both necessary to ensure consistent and fair appli-
cation of the law and proper under this court’s precedent.

3. Calculating the timeshare
[Headnote 15]

The district court should calculate the time during which a party
has physical custody of a child over one calendar year. Each parent
must have physical custody of the child at least 40 percent of the
time, which is 146 days per year. Calculating the timeshare over a
one-year period allows the court to consider weekly arrangements as
well as any deviations from those arrangements such as emergencies,
holidays, and summer vacation. In calculating the time during which
a party has physical custody of the child, the district court should
look at the number of days during which a party provided supervi-
sion of the child, the child resided with the party, and during which
the party made the day-to-day decisions regarding the child. The dis-
trict court should not focus on, for example, the exact number of
hours the child was in the care of the parent, whether the child was
sleeping, or whether the child was in the care of a third-party care-
giver or spent time with a friend or relative during the period of
time in question.

Therefore, absent evidence that joint physical custody is not in the
best interest of the child, if each parent has physical custody of the
child at least 40 percent of the time, then the arrangement is one of
joint physical custody.

B. Defining primary physical custody
[Headnotes 16-18]

We now discuss primary physical custody to contrast it with joint
physical custody and to clarify its definition. A parent has primary
physical custody when he or she has physical custody of the child
subject to the district court’s power to award the other parent visi-
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tation rights. See, e.g., Ellis, 123 Nev. at 147, 161 P.3d at 240. The
focus of primary physical custody is the child’s residence. The party
with primary physical custody is the party that has the primary re-
sponsibility for maintaining a home for the child and providing for
the child’s basic needs. See Barbagallo, 105 Nev. at 549, 779 P.2d
at 534 (discussing primary custodians and custodial parents in the
context of child support); see Tenn. Code Ann. § 36-6-402(4) (2005)
(defining ‘‘primary residential parent’’ as the parent with whom the
child resides for more than 50 percent of the time). This focus on
residency is consistent with NRS 125C.010, which requires that a
court, when ordering visitation, specify the ‘‘habitual residence’’ of
the child. Thus, the determination of who has primary physical cus-
tody revolves around where the child resides.

Primary physical custody arrangements may encompass a wide
array of circumstances. As discussed above, if a parent has physical
custody less than 40 percent of the time, then that parent has visita-
tion rights and the other parent has primary physical custody. Like-
wise, a primary physical custody arrangement could also encompass
a situation where one party has primary physical custody and the
other party has limited or no visitation. See Metz, 120 Nev. at 788-
89, 101 P.3d at 781 (describing a primary physical custody situation
where the nonprimary physical custodian had visitation every other
weekend).

III. Custody modification
Having determined what constitutes joint physical custody 

and primary physical custody, we now consider whether the district
court abused its discretion in determining that the parties had joint
physical custody when their divorce decree described a 5/2 custodial
timeshare but labeled the arrangement as joint physical custody.
[Headnotes 19-21]

This court reviews the district court’s decisions regarding custody,
including visitation schedules, for an abuse of discretion. Wallace v.
Wallace, 112 Nev. 1015, 1019, 922 P.2d 541, 543 (1996). District
courts have broad discretion in child custody matters, but substantial
evidence must support the court’s findings. Ellis, 123 Nev. at 149,
161 P.3d at 241-42. Substantial evidence ‘‘is evidence that a rea-
sonable person may accept as adequate to sustain a judgment.’’ Id.
at 149, 161 P.3d at 242.

Ms. Rivero contends that the district court abused its discretion by
construing the term ‘‘joint physical custody’’ in the divorce decree
to mean an equal timeshare, when the parties defined joint physical
custody in the divorce decree as a 5/2 timeshare. She also argues
that the district court abused its discretion in finding that she and
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Mr. Rivero had joint physical custody of their child because she as-
serts that she had de facto primary physical custody of the child.

We conclude that the district court properly disregarded the par-
ties’ definition of joint physical custody because the district court
must apply Nevada’s physical custody definition—not the parties’
definition. We also conclude that the district court abused its dis-
cretion by not making specific findings of fact to support its decision
that the custody arrangement constituted joint physical custody and
that modification of the divorce decree was in the best interest of the
child.

A. Custody agreements
[Headnotes 22, 23]

We now address the modification of custody agreements. We con-
clude that the terms of the parties’ custody agreement will control
except when the parties move the court to modify the custody
arrangement. In custody modification cases, the court must use the
terms and definitions provided under Nevada law.7

[Headnotes 24, 25]

Parties are free to contract, and the courts will enforce their con-
tracts if they are not unconscionable, illegal, or in violation of pub-
lic policy. See D.R. Horton, Inc. v. Green, 120 Nev. 549, 558, 96
P.3d 1159, 1165 (2004) (citing unconscionablility as a limitation on
enforceability of a contract); NAD, Inc. v. Dist. Ct., 115 Nev. 71,
77, 976 P.2d 994, 997 (1999) (stating ‘‘parties are free to contract
in any lawful matter’’); Miller v. A & R Joint Venture, 
97 Nev. 580, 582, 636 P.2d 277, 278 (1981) (discussing public pol-
icy as a limitation on enforceability of a contract). Therefore, parties
are free to agree to child custody arrangements and those agreements
are enforceable if they are not unconscionable, illegal, or in viola-
tion of public policy. However, when modifying child custody, the
district courts must apply Nevada child custody law, including NRS
Chapter 125C and caselaw. NRS 125.510(2) (discussing modifica-
tion of a joint physical custody order); Ellis, 123 Nev. at 150, 161
P.3d at 242 (discussing modification of a primary physical custody
order). Therefore, once parties move the court to modify an existing
child custody agreement, the court must use the terms and defini-
tions provided under Nevada law, and the parties’ definitions no
longer control. In this case, Ms. Rivero moved the district court to
modify the decree. Therefore, the district court properly disregarded
the parties’ definition of joint physical custody.

7Ms. Rivero also challenges the district court’s decision not to hold an evi-
dentiary hearing regarding child custody. Because we reverse and remand on the
custody issue on other grounds, we do not reach this argument.
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B. The district court’s determination that the parties’ 
custody arrangement was joint physical custody and its 
modification of the custody arrangement

[Headnote 26]

When considering whether to modify a physical custody agree-
ment, the district court must first determine what type of physical
custody arrangement exists because different tests apply depending
on the district court’s determination. A modification to a joint phys-
ical custody arrangement is appropriate if it is in the child’s best in-
terest. NRS 125.510(2). In contrast, a modification to a primary
physical custody arrangement is appropriate when there is a sub-
stantial change in the circumstances affecting the child and the mod-
ification serves the child’s best interest. Ellis, 123 Nev. at 150, 161
P.3d at 242.

Under the definition of joint physical custody discussed above,
each parent must have physical custody of the child at least 40 per-
cent of the time. This would be approximately three days each week.
Therefore, the district court properly found that the 5/2 timeshare in-
cluded in the parties’ divorce decree does not constitute joint phys-
ical custody. The district court must then look at the actual physical
custody timeshare that the parties were exercising to determine what
custody arrangement is in effect.

The district court summarily determined that Mr. and Ms. Rivero
shared custody on approximately an equal time basis. Based on this
finding, the district court determined that it was modifying a joint
physical custody arrangement, and therefore, Ms. Rivero, as the
moving party, had the burden to show that modifying the custody
arrangement was in the child’s best interest. NRS 125.510(2); Truax
v. Truax, 110 Nev. 437, 438-39, 874 P.2d 10, 11 (1994). However,
the district court did not make findings of fact supported by sub-
stantial evidence to support its determination that the custody
arrangement was, in fact, joint physical custody. Ellis, 123 Nev. at
149, 161 P.3d at 241-42. Therefore, this decision was an abuse of
discretion.

Moreover, the district court abused its discretion by modifying the
custody agreement to reflect a 50/50 timeshare without making spe-
cific findings of fact demonstrating that the modification was in the
best interest of the child.

Specific factual findings are crucial to enforce or modify a cus-
tody order and for appellate review. Accordingly, on remand, the
district court must evaluate the true nature of the custodial arrange-
ment, pursuant to the definition of joint physical custody described
above, by evaluating the arrangement the parties are exercising in
practice, regardless of any contrary language in the divorce decree.
The district court shall then apply the appropriate test for determin-
ing whether to modify the custody arrangement and make express
findings supporting its determination.
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IV. Child support
Ms. Rivero argues that the district court erred in denying her mo-

tion for child support by not reviewing the parties’ affidavits of fi-
nancial condition and noting the discrepancies in the parties’ in-
comes.8 We conclude that the district court abused its discretion in
denying Ms. Rivero’s motion for child support because it did not
make specific findings of fact supported by substantial evidence. In
reaching our conclusion, we first address the circumstances under
which the district court may modify a child support order and dis-
cuss the calculation of child support in primary physical custody and
joint physical custody arrangements.

A. Modifying a child support order
An ambiguity has arisen in our caselaw regarding when the dis-

trict court has the authority to modify a child support order. There-
fore, we take this opportunity to clarify that the district court only
has authority to modify a child support order upon finding that there
has been a change in circumstances since the entry of the order and
the modification is in the best interest of the child. In so doing, we
look to NRS Chapter 125B and our caselaw.

1. Modification of a child support order requires a
change in circumstances

[Headnotes 27, 28]

As with custody cases, the requirement of changed circumstances
in child support cases prevents parties ‘‘[from filing] immediate,
repetitive, serial motions until the right circumstances or the right
judge allows them to achieve a different result, based on essentially
the same facts.’’ Ellis, 123 Nev. at 151, 161 P.3d at 243 (internal
quotations omitted). Therefore, a court cannot modify a child sup-
port order if the predicate facts upon which the court issued the
order are substantially unchanged. Mosley v. Figliuzzi, 113 Nev. 51,
58-59, 930 P.2d 1110, 1114-15 (1997) (discussing custody orders).
Also, the modification must be in the best interest of the child. NRS
125B.145(2)(b).
[Headnotes 29, 30]

The Legislature has specified when a court will review a child
support order. A court must review a support order, if requested by
a party or legal guardian, every three years. NRS 125B.145(1)(b).
The court may also review a support order upon a showing of
changed circumstances. NRS 125B.145. Because the term ‘‘may’’ is
discretionary, the district court has discretion to review a support

8Ms. Rivero also challenges the district court’s denial of her discovery of Mr.
Rivero’s employment records for purposes of calculating child support. Because
we reverse and remand on the support issue on other grounds, we do not reach
this argument.
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order based on changed circumstances but is not required to do so.
Fourchier v. McNeil Const. Co., 68 Nev. 109, 122, 227 P.2d 429,
435 (1951). However, a change of 20 percent or more in the obligor
parent’s gross monthly income requires the court to review the sup-
port order. NRS 125B.145(4). Although these provisions indicate
when the review of a support order is mandatory or discretionary,
they do not require the court to modify the order upon the basis of
these mandatory or discretionary reviews.
[Headnotes 31, 32]

The district court has authority to modify a support order 
if there has been a factual or legal change in circumstances since it
entered the order. Since its enactment of the statutes that today
comprise NRS Chapter 125B, the Legislature has allowed modifi-
cation of child support orders upon changed circumstances. 1987
Nev. Stat., ch. 813, § 3, at 2267. Nevada law also requires the 
district court, when adjusting the child support amount, to con-
sider the factors in NRS 125B.070 and NRS 125B.080(9). 1987 
Nev. Stat., ch. 813, § 3, at 2268. We have specified that even 
equitable adjustments to support awards must be based on the NRS
125B.080(9) factors. Khaldy v. Khaldy, 111 Nev. 374, 376-77, 892
P.2d 584, 585 (1995). Therefore, when considering a modification
motion, the district court will always consider the same factual cir-
cumstances—those specified in NRS 125B.070 and 125B.080(9). In
evaluating whether the factual circumstances have changed, the dis-
trict court may consider facts that were previously unknown to the
court or a party, even if the facts predate the support order at issue.
See Castle v. Simmons, 120 Nev. 98, 103-06, 86 P.3d 1042, 1046-
48 (2004) (holding that a parent may present evidence of child
abuse that occurred before the entry of the last child custody order
because of the presumption that physical custody with an abusive
parent is not in the best interest of the child). Thus, modification is
not warranted unless a change has occurred regarding the factual
considerations under NRS 125B.070 or 125B.080(9). See Mosley,
113 Nev. at 58, 930 P.2d at 1114 (requiring a substantial change in
circumstances to modify a joint custody order).

The Legislature has specified other scenarios under which a court
may modify a support order. These scenarios are examples of
changes in circumstances that warrant modification of a support
order. For example, inaccurate or falsified financial information that
results in an inappropriate support award is a ground for modifica-
tion of the award. NRS 125B.080(2). After a child support order has
been entered, any subsequent modification must be based on
changed circumstances except (1) pursuant to a three-year review
under NRS 125B.145(1), (2) pursuant to mandatory annual adjust-
ments of the statutory maximums under NRS 125B.070(3), or 
(3) pursuant to adjustments by the Division of Welfare and Support-
ive Services under NRS 425.450. NRS 125B.080(3).
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[Headnote 33]

Under NRS 125B.145(1), the district court must review the sup-
port order if three years have passed since its entry. The district
court must then consider the best interests of the child and determine
whether it is appropriate to modify the order. NRS 125B.145(2)(b).
Modification is appropriate if there has been a factual or legal
change in circumstances since the district court entered the support
order. Upon a finding of such a change, the district court can then
modify the order consistent with NRS 125B.070 and 125B.080. Id.
Therefore, although a party need not show changed circumstances
for the district court to review a support order after three years,
changed circumstances are still required for the district court to
modify the order.

Each of these three situations, which the Legislature has specified
as warranting modification of a support order, is grounded in a
change in a party’s factual circumstances. NRS 125B.145(4) ex-
pressly states that the district court may review a child support
order ‘‘at any time on the basis of changed circumstances.’’ Specif-
ically, the new child support order must be supported by factual
findings that a change in support is in the child’s best interest and
the modification or adjustment of the award must comply with the
requirements of NRS 125B.070 and NRS 125B.080. See NRS
125B.145(2)(b). Moreover, under NRS 125B.080(9), the court is
mandated to consider 12 different factors when considering whether
to adjust a child support award, thereby requiring the moving party
to show a change in factual circumstances that may justify a modi-
fication or adjustment to an existing child support order.

2. Scott v. Scott
Ms. Rivero cites to Scott v. Scott, 107 Nev. 837, 840, 822 P.2d

654, 656 (1991), for the proposition that a court can modify a child
support order according to the statutory formula without a finding of
changed circumstances. In Scott, this court stated that ‘‘[a] child
support award can be modified in accordance with the statutory for-
mula, regardless of a finding of changed circumstances.’’ 107 Nev.
at 840, 822 P.2d at 656 (relying on Parkinson v. Parkinson, 106
Nev. 481, 483 & n.1, 796 P.2d 229, 231 & n.1 (1990)). As shown
above, a change in circumstances is required to modify an existing
child support order. Thus, the statement made in Scott, that changed
circumstances is not required, is incorrect. Therefore, to the extent
that Scott conflicts with this clarification, we disaffirm that case on
that point for two reasons.

First, Scott’s holding was based on changed factual circumstances.
In Scott, the custodial parent moved the district court for modifica-
tion of the child support order in accordance with NRS 125B.070,
seeking the statutory maximum of the noncustodial parent’s gross
monthly income, including any overtime pay. 107 Nev. at 839, 822
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P.2d at 655. Six months later, the district court modified the child
support order, finding that the custodial parent’s loss of a roommate
constituted a ‘‘substantial change of circumstances.’’ Id. The district
court, however, deviated down from the statutory maximum based
on the fact that the noncustodial parent had remarried and was re-
sponsible for two additional children. Id. at 840, 822 P.2d at 656.
The noncustodial parent appealed on the basis that there was not a
‘‘substantial change of circumstances justifying modification of the
child support award.’’ Id. at 840, 822 P.2d at 656.

Without explaining that a custodial parent has the right to obtain
child support in accordance with the statutory formula, as noted in
footnote 1 in Parkinson, 106 Nev. at 483, 796 P.2d at 231, the Scott
court expanded this rule to suggest that any child support award can
be modified regardless of a change in circumstances. 107 Nev. at
840, 822 P.2d at 656. The Scott court, however, went on to consider
whether the district court abused its discretion when it deviated
from the statutory formula when it considered several factors enu-
merated in NRS 125B.080(9) to reduce the noncustodial parent’s
support obligation. Id. at 840-41, 822 P.2d at 656. The Scott court
concluded that the district court did not abuse its discretion, but the
rationale is unclear. Id. It is unclear whether the Scott court deter-
mined that the district court properly found a change in circum-
stances or properly determined child support under NRS 125B.070
and NRS 125B.080(9). However, regardless of the rationale, to the
extent that Scott suggests that changed circumstances are not neces-
sary to modify a support order, it misstates the law.

Second, in relying on Parkinson, the Scott court erroneously ex-
panded the comment made in footnote 1 in Parkinson, 106 Nev. at
483 & n.1, 796 P.2d at 231 & n.1. In that footnote, the Parkinson
court mischaracterized the holding in Perri v. Gubler, 105 Nev. 687,
782 P.2d 1312 (1989). Parkinson, 106 Nev. at 483 & n.1, 796 P.2d
at 231 & n.1. In Perri, the father had custody of the children and the
parties agreed that the mother would not pay child support to the fa-
ther. 105 Nev. at 688, 782 P.2d 1313. Upon the father’s motion, the
district court modified the decree to require the mother to pay child
support to the father. Id. The Perri court reversed, concluding that
because the father provided inaccurate financial information to the
district court, the district court would be unable to find that the fa-
ther’s circumstances had changed to warrant a modification of the
support order. Id. This court’s decision was correct under Nevada
caselaw and under the newly amended NRS 125B.080(3), requiring
changed circumstances to modify a support order when the parties
did not stipulate to the support. 1989 Nev. Stat., ch. 405, § 14, at
859; see Harris v. Harris, 95 Nev. 214, 216 & n.2, 591 P.2d 1147,
1148 & n.2 (1979) (interpreting former NRS 125.140(2) as allowing
courts to modify child custody and support awards to accommodate
changes in circumstances after entry of the order). Although the
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Perri court did not cite to NRS 125B.080(3), it properly reasoned
that because the father had provided inaccurate financial informa-
tion, he had not adequately proven any changed circumstances war-
ranting modification of the support decree. Perri, 105 Nev. at 688,
782 P.2d at 1313.

However, the Parkinson court disavowed Perri insofar as it re-
quired a showing of changed circumstances to modify a support
order. Parkinson, 106 Nev. at 483 & n.1, 796 P.2d at 231 & n.1.
The Parkinson court cited to NRS 125B.080(1)(b) and (3) to support
this proposition. Id. We conclude that the Parkinson court misread
NRS 125B.080(1)(b) and (3). At the time of the Parkinson decision,
as it does now, NRS 125B.080(1)(b) required courts to apply the
statutory formula regarding any motion to modify child support
filed after July 1, 1987. 1989 Nev. Stat., ch. 405, § 14, at 859.
NRS 125B.080(3) stated that once a court had established a support
order pursuant to the statutory formula, ‘‘any subsequent modifica-
tion of that support must be based upon changed circumstances.’’
1989 Nev. Stat., ch. 405, § 14, at 859. The plain language of the
statute at the time required changed circumstances to modify an ex-
isting support order that was properly ordered pursuant to the statu-
tory formula. Thus, we now disaffirm the footnote in Parkinson, 106
Nev. at 483 & n.1, 796 P.2d at 231 & n.1, which states a party may
seek modification of a support order without changed circumstances.
Accordingly, Scott’s reliance on this proposition is also erroneous.
107 Nev. at 840, 822 P.2d at 656.

In conclusion, we retreat from Parkinson and Scott to the extent
that they may be read to allow a court to modify an existing child
support order without a change in circumstances since the court is-
sued the order.

Having clarified the circumstances under which a district court
may modify a child support order, we note that this case is an ex-
ample of the immediate and repetitive motions that can plague the
district court, even after the parties have stipulated to child support.
Less than two months after the district court entered the parties’ di-
vorce decree, in which they agreed that neither party would receive
child support, Ms. Rivero moved the court for child support. Then
she did so again, 11 months later. Such constant relitigation of a
court order, especially one to which the parties stipulate, is pointless
absent a change in the circumstances underlying the initial order.

B. Calculating child support
The Family Law Section suggests that we reformulate the Rivero

child support formula set forth in our prior opinion in this case. It
notes that the formula assumes a parent contributes to the financial
support of the child by merely spending time with the child and
shifts the focus of custody disputes to child support rather than the
best interest of the child. Consistent with these points, we withdraw
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the Rivero formula and reaffirm the statutory formulas and the for-
mulas under Barbagallo and Wright. Because joint physical custody
requires a near-equal timeshare, we conclude it is unnecessary to uti-
lize a third formula for cases of joint physical custody with an un-
equal timeshare.

1. Calculating child support in cases of primary 
physical custody

[Headnote 34]

In cases where one party has primary physical custody and the
other has visitation rights, Barbagallo v. Barbagallo, 105 Nev. 546,
779 P.2d 532 (1989), controls. Under these circumstances, the court
applies the statutory formulas and the noncustodial parent pays the
custodial parent support. Id. at 548, 779 P.2d at 534. The court may
use the factors under NRS 125B.080(9) to deviate from the formu-
las. The Barbagallo court cited ‘‘standard of living and circum-
stances of the parents’’ and the ‘‘earning capacity of the parents’’ as
the most important of these factors.9 Id. at 551, 779 P.2d at 536.
Under the current version of NRS 125B.080, this focus on the fi-
nancial circumstances of the parties is reflected in several factors, in-
cluding: ‘‘the relative income of both parents,’’ the cost of health
care and child care, ‘‘[a]ny public assistance paid to support the
child,’’ ‘‘expenses related to the mother’s pregnancy and confine-
ment,’’ visitation transportation costs in some circumstances, and
‘‘[a]ny other necessary expenses for the benefit of the child.’’ NRS
125B.080(9). All the other statutory factors, such as the amount of
time a parent spends with a child, are of lesser weight. Barbagallo,
105 Nev. at 551, 779 P.2d at 536.
[Headnote 35]

We have noted that joint physical custody increases the total cost
of raising the child. Id. at 549-50, 779 P.2d at 535. As the Family
Law Section notes, the amount of time that a parent spends with a
child might, but does not necessarily, reduce the cost of raising the
child to the custodial parent. Id. The amount of time spent with the
child, along with the other lesser-weighted factors in 125B.080(9),
can serve as a basis for the district court to modify a support award,
upon a showing by the secondary custodian that payment of the
statutory formula amount would be unfair or unjust given his or her
‘‘substantial contributions of a financial or equivalent nature to the
support of the child.’’ Id. at 552, 779 P.2d at 536. This approach re-

9While the Barbagallo court cited to the NRS 125B.080(8) factors, NRS
125B.080 has since been renumbered such that these factors are now located in
NRS 125B.080(9). 1989 Nev. Stat., ch. 405, § 14, at 860.
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mains unchanged by the adoption of the new definition of joint
physical custody because it only applies to situations in which one
party has primary physical custody and the other has visitation
rights.

2. Calculating child support in cases of joint physical
custody

In cases where the parties have joint physical custody, the Wright
v. Osburn formula determines which parent should receive child
support. 114 Nev. 1367, 1368-69, 970 P.2d 1071, 1072 (1998). We
take this opportunity to note that Wright overrules Barbagallo’s ap-
plication of the statutory child support formulas in joint physical cus-
tody cases. Barbagallo directs the court to identify a primary and
secondary custodian and order the secondary custodian to pay the
primary custodian child support in accordance with the appropriate
formula. 105 Nev. at 549, 779 P.2d at 534-35. This is no longer the
law.
[Headnotes 36, 37]

Rather, under Wright, child support in joint physical custody
arrangements is calculated based on the parents’ gross incomes. Id.
at 1368-69, 970 P.2d at 1072. Each parent is obligated to pay a per-
centage of their income, according to the number of children, as de-
termined by NRS 125B.070(1)(b). The difference between the two
support amounts is calculated, and the higher-income parent is ob-
ligated to pay the lower-income parent the difference. Id. The dis-
trict court may adjust the resulting amount of child support using the
NRS 125B.080(9) factors. Id. The purposes of the Wright formula
are to adjust child support to equalize the child’s standard of living
between parents and to provide a formula for consistent decisions in
similar cases. Id.
[Headnotes 38, 39]

The Wright formula also remains unchanged by the new definition
of joint physical custody. When the parties have joint physical cus-
tody, as defined above, the Wright formula applies, subject to ad-
justments pursuant to the statutory factors in NRS 125B.080(9).
Under the new definition of joint physical custody, there could be a
slight disparity in the timeshare. The biggest disparity would be a
case in which one party has physical custody of the child 60 percent
of the time and the other has physical custody of the child 40 per-
cent of the time. Still, maintaining the lifestyle of the child between
the parties’ households is the goal of the Wright formula, and the fi-
nancial circumstances of the parties remain the most important fac-
tors under NRS 125B.080(9). Wright, 114 Nev. at 1368, 970 P.2d at
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1072; Wesley v. Foster, 119 Nev. 110, 113, 65 P.3d 251, 253
(2003); Barbagallo, 105 Nev. at 551, 779 P.2d at 536. Thus, in a
joint physical custody situation, if a party seeks a reduction in child
support based on the amount of time spent with the child, the party
must prove that payment of the full statutory amount of child support
is unfair or unjust, given that party’s substantial contributions to the
child’s support. Barbagallo, 105 Nev. at 552, 779 P.2d at 536.

C. The district court’s denial of Ms. Rivero’s motion for 
child support

[Headnote 40]

Here, in denying Ms. Rivero child support, the district court re-
lied on the divorce decree, in which the parties agreed that neither
would receive child support.
[Headnotes 41, 42]

This court reviews the district court’s decisions regarding child
support for an abuse of discretion. Wallace v. Wallace, 112 Nev.
1015, 1019, 922 P.2d 541, 543 (1996). Parents have a duty to sup-
port their children. NRS 125B.020. When a district court deviates
from the statutory child support formula, it must set forth specific
findings of fact stating the basis for the deviation and what the sup-
port would have been absent the deviation. NRS 125B.080(6). Even
if the record reveals the district court’s reasoning for the deviation,
the court must expressly set forth its findings of fact to support its
decision. Jackson v. Jackson, 111 Nev. 1551, 1553, 907 P.2d 990,
992 (1995).

In this case, the district court erred by not making specific find-
ings of fact regarding whether Ms. Rivero was entitled to receive
child support under NRS Chapter 125B and explaining any devia-
tions from the statutory formulas. Therefore, we reverse the district
court’s denial of Ms. Rivero’s motion for child support. On remand,
as discussed above, the district court may only modify the divorce
decree upon finding a change in circumstances since the entry of the
decree, and must calculate child support pursuant to either Barba-
gallo or Wright, as appropriate.

V. Ms. Rivero’s motions for recusal and disqualification
[Headnote 43]

Ms. Rivero asserts that the district court abused its discretion
when the district court judge refused to recuse herself and when the
chief judge denied Ms. Rivero’s motion to disqualify the judge. Ac-
cording to Ms. Rivero, the district court abused its discretion in not
allowing her to file a reply to Mr. Rivero’s opposition to the motion
to disqualify and by not permitting her to argue the merits at a hear-
ing. We disagree because Ms. Rivero did not prove legally cogniz-
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able grounds supporting an inference of bias, and therefore, sum-
mary dismissal of the motion was proper.
[Headnotes 44-47]

This court gives substantial weight to a judge’s decision not to re-
cuse herself and will not overturn such a decision absent a clear
abuse of discretion. Goldman v. Bryan, 104 Nev. 644, 649, 764 P.2d
1296, 1299 (1988), abrogated on other grounds by Halverson v.
Hardcastle, 123 Nev. 245, 266, 163 P.3d 428, 443 (2007). A judge
is presumed to be unbiased, and ‘‘the burden is on the party assert-
ing the challenge to establish sufficient factual grounds warranting
disqualification.’’ Id. at 649, 764 P.2d at 1299. A judge cannot pre-
side over an action or proceeding if he or she is biased or prejudiced
against one of the parties to the action. NRS 1.230(1). To disqual-
ify a judge based on personal bias, the moving party must allege bias
that ‘‘ ‘stem[s] from an extrajudicial source and result[s] in an opin-
ion on the merits on some basis other than what the judge learned
from his participation in the case.’ ’’ In re Petition to Recall Dun-
leavy, 104 Nev. 784, 790, 769 P.2d 1271, 1275 (1988) (quoting
United States v. Beneke, 449 F.2d 1259, 1260-61 (8th Cir. 1971)).
‘‘[W]here the challenge fails to allege legally cognizable grounds
supporting a reasonable inference of bias or prejudice,’’ a court
should summarily dismiss a motion to disqualify a judge. Id. at 789,
769 P.2d at 1274.

In this case, Ms. Rivero alleged that the district court judge was
biased in favor of Mr. Rivero because he is an attractive man and
was biased against Ms. Rivero because she is an attractive woman.
Ms. Rivero also alleged that the judge was determined to rule only
for Mr. Rivero and that the judge was not interested in hearing the
case on the merits. The only evidence of these allegations are state-
ments in Ms. Rivero’s motion to disqualify and her attorney’s affi-
davit. The hearing transcripts do not reveal any bias on the district
court judge’s part. Thus, Ms. Rivero has not established legally cog-
nizable grounds for disqualification. Id. Accordingly, we conclude
that the district court judge did not abuse her discretion when she re-
fused to recuse herself. We also conclude that the chief judge prop-
erly denied Ms. Rivero’s motion to disqualify the district court
judge without considering a reply from Ms. Rivero or holding a
hearing on the motion because Ms. Rivero did not establish legally
cognizable grounds for an inference of bias. Therefore, summary
dismissal of the motion was proper.10 Id.

10Ms. Rivero argues that the chief judge abused her discretion because she
prevented her from filing a reply brief. However, Ms. Rivero provides no cita-
tions to the record indicating that the chief judge refused to allow Ms. Rivero to
file a reply brief, nor does Ms. Rivero cite to any authority requiring the chief
judge to allow her to file a reply brief. NRAP 28(a)(8)(A); NRAP 28(e)(1).
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VI. The district court’s award of attorney fees to Mr. Rivero
In addition to denying Ms. Rivero’s disqualification motion, the

district court awarded Mr. Rivero attorney fees arising from de-
fending against the motion. Ms. Rivero argues that the district court
abused its discretion when it awarded Mr. Rivero attorney fees be-
cause Ms. Rivero had a reasonable basis to move for the district
court judge’s disqualification. Ms. Rivero also contends that NRS
1.230, which prohibits punishment for contempt if a party alleges
that a judge should be disqualified, prohibits an award of attorney
fees under NRS 18.010 and sanctions under EDCR 7.60 and NRCP
11. We disagree that the contempt prohibition of NRS 1.230(4) pro-
hibits attorney fees as a sanction for filing a frivolous motion to dis-
qualify a judge. However, we conclude that the district court abused
its discretion in awarding attorney fees because substantial evidence
does not support the sanction.

A. Contempt prohibition of NRS 1.230(4)
[Headnotes 48-50]

Under NRS 1.230(4), ‘‘[a] judge or court shall not punish for
contempt any person who proceeds under the provisions of this
chapter for a change of judge in a case.’’ Contempt preserves the au-
thority of the court, punishes, enforces parties’ rights, and coerces.
Warner v. District Court, 111 Nev. 1379, 1382-83, 906 P.2d 707,
709 (1995). On the other hand, the district court’s discretion to
award attorney fees as a sanction under NRS 18.010(2)(b), for
bringing a frivolous motion, promotes the efficient administration of
justice without undue delay and compensates a party for having to
defend a frivolous motion.

In this case, the district court did not state the basis for the attor-
ney fees sanction but found that Ms. Rivero’s motion to disqualify
was meritless. It appears that the district court sanctioned Ms.
Rivero to compensate Mr. Rivero for having to defend a frivolous
motion, which is explicitly allowed under NRS 18.010(2)(b). This is
not akin to the district court holding Ms. Rivero in contempt for
simply requesting a change of judge, which is prohibited under
NRS 1.230(4). Therefore, the contempt prohibition of NRS 1.230(4)
does not apply. Although the contempt provision of NRS 1.230(4)
does not prevent the district court from awarding attorney fees as a
sanction pursuant to NRS 18.010(2)(b), we conclude that the district
court abused its discretion in awarding attorney fees in this case for
the reasons discussed below.

B. Attorney fees sanction for filing a frivolous motion
[Headnotes 51-54]

This court reviews the district court’s award of attorney fees for an
abuse of discretion. Miller v. Wilfong, 121 Nev. 619, 622, 119 P.3d



Rivero v. RiveroAug. 2009] 441

727, 729 (2005). The district court may award attorney fees as a
sanction under NRS 18.010(2)(b), NRCP 11, and EDCR 7.60(b) if
it concludes that a party brought a frivolous claim. The district court
must determine if there was any credible evidence or reasonable
basis for the claim at the time of filing. Semenza v. Caughlin Crafted
Homes, 111 Nev. 1089, 1095, 901 P.2d 684, 687-88 (1995) (dis-
cussing NRS 18.010(2)(b)). Although a district court has discretion
to award attorney fees as a sanction, there must be evidence sup-
porting the district court’s finding that the claim or defense was un-
reasonable or brought to harass. Id.

Here, the district court did not explain in its order the basis for
awarding Mr. Rivero attorney fees and only noted in its summary
order that Ms. Rivero’s motion to disqualify the district court judge
was without merit. Although Ms. Rivero did not prevail on the mo-
tion, and it may have been without merit, that alone is insufficient
for a determination that the motion was frivolous, warranting sanc-
tions. Nothing in the record indicates that the district court at-
tempted to determine if there was any credible evidence or a rea-
sonable basis for Ms. Rivero’s motion to disqualify. Because the
chief judge did not hold a hearing or make findings of fact, no evi-
dence demonstrates that Ms. Rivero’s motion was unreasonable or
brought to harass. Therefore, we conclude that the district court
abused its discretion in sanctioning Ms. Rivero with attorney fees for
her motion to disqualify. Thus, we reverse and remand the district
court’s order granting an award of attorney fees to Mr. Rivero to the
district court for further proceedings consistent with this opinion.

CONCLUSION
We conclude that the district court abused its discretion when it

determined, without making specific findings of fact, that the parties
had joint physical custody and when it modified the custody arrange-
ment set forth in the divorce decree. We therefore reverse and re-
mand this matter to the district court for further proceedings, in-
cluding a new custody determination pursuant to the definition of
joint physical custody clarified in this opinion.

We further conclude that the district court abused its discretion in
denying Ms. Rivero’s motion to modify child support because it did
not set forth specific findings of fact to justify deviating from the
statutory child support formulas. We therefore reverse and remand
this matter to the district court for further proceedings to calculate
child support and modify the decree if modification is proper under
the standard set forth in this opinion.

We further conclude that the district court judge properly refused
to recuse herself, and the chief judge properly denied Ms. Rivero’s
motion for disqualification. We therefore affirm the district court’s
orders regarding the recusal and disqualification.
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Finally, we conclude that the district court abused its discretion
when it awarded Mr. Rivero attorney fees in relation to Ms. Rivero’s
motion to disqualify the district court judge. We therefore reverse
and remand this matter to the district court for further proceedings
consistent with this opinion.

HARDESTY, C.J., PARRAGUIRRE, DOUGLAS, CHERRY, and SAITTA,
JJ., concur.

PICKERING, J., concurring in part and dissenting in part:
I respectfully dissent. While I agree that this case presents an op-

portunity to establish helpful precedent, I disagree with the major-
ity’s assessment of the record facts and the law that should apply to
them.

This appeal grows out of a stipulated divorce decree. Two family
court judges upheld the decree’s stipulation for joint physical cus-
tody. The only modification either judge made was to adjust the
child’s residential timeshare arrangement slightly. After taking testi-
mony from the parents, both of whom work, the second judge de-
termined that the parents’ days off differed perfectly. Thus, each par-
ent could have the child while the other was at work, minimizing the
time the child had to spend in day care, if a one-day adjustment to
the residential timeshare was made.

I do not find in the original stipulated decree the inflexible 5/2
timeshare the majority does. After providing for ‘‘joint legal custody
and joint physical care, custody and control’’ of the parties’ daugh-
ter, the original decree provided for the father to have the child
‘‘each Sunday at 7 p.m. until Tuesday at 9:00 p.m. in addition to
any time agreed on by the Parties.’’ (Emphasis added.) The resi-
dential timeshare, as adjusted, provided for the father to have the
child from ‘‘Sunday at 1 p.m. until Wednesday at 2 p.m.’’—thus
adding a day to the father’s allotted two days and two hours per week
but deleting the provision giving him such additional ‘‘time agreed
on by the Parties’’ (who were having trouble agreeing to anything).
The second family court judge made an express, on-the-record find-
ing that, as adjusted, the residential timeshare arrangement was con-
sistent with the stipulated decree’s provision for joint physical cus-
tody—and in the child’s best interest. The timeshare adjustment
also obviated the mother’s argument that the court should not have
approved the stipulated decree’s provision for a Wright-based offset,
by which the parties had voluntarily agreed neither would pay child
support to the other.

This strikes me as a sensible, maybe even Solomon-like solution.
Instead of upholding the family court’s exercise of sound discretion,
however, the majority reverses and remands these parents to the fam-
ily court for more litigation. On remand, the family court is directed
to establish the exact percentage of time the child has spent with
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each parent over the course of the past year;1 to then apply a newly
announced 40-percent formula on which joint physical custody and
future child support will depend; and thereafter to enter formal
findings, beyond those stated in the decree and in open court, re-
specting these and other matters.

I submit that this result and the underlying formula the majority
adopts are contrary to statute and case precedent. The family court
interpreted its decree in a way that was fair, supported by the record,
and consistent with applicable law. A sounder result would be to rec-
ognize the distinction other courts have drawn between true custody
modification and residential timeshare adjustments and support the
family court’s sound exercise of discretion as to the latter in this
case.

DISCUSSION
The formulaic approach is inconsistent with Nevada law

I have a threshold concern with court-mandated formulas, in gen-
eral, and with the 40-percent joint physical custody formula the ma-
jority adopts in this case, in particular, to determine child support
and relocation disputes. A legislature has the capacity to debate so-
cial policy and to enact, amend, and repeal laws as experience and
society dictate. Courts do not. The law courts apply is precedent-
driven, or has its origin in statute or constitutional mandate. It is not
only that judges tend to be innumerate, or that court-adopted for-
mulas are of suspect provenance—though both are so—it is that
laws adopted by judges are difficult to change if they do not work
out. Because courts decide individual questions in individual cases,
a bad rule of law can take a long time to return to a court; mean-
while, reliance interests counseling against changing that law are
built. As the controversy over the original opinion and its withdrawal
and replacement in this case suggest, establishing formulas is ordi-
narily best left to the Legislature.

More specifically troubling, the formulaic approach the majority
adopts in this case is inconsistent with the approach the Nevada Leg-
islature in fact chose to take. Thus, in 1987 the Nevada Legislature
considered and rejected a proposal that would have established a 40-
percent ‘‘joint physical custody’’ timeshare test and tied it to a
corollary child support formula. A.B. 424, 64th Leg. (Nev. 1987),
discussed in Barbagallo v. Barbagallo, 105 Nev. 546, 548, 779 P.2d

1The formulaic approach is especially problematic where, as here, the family
court directs a highly specific timeshare. If the parties have abided by the time-
share directed, they will meet the court’s formula and joint physical custody 
will be established under the formula. If they haven’t, we will be incentivizing
disregard of a court order and argument over whose fault the departure was. 
The family court’s approach seems preferable, in that it encourages self-
determination by enforcing the parties’ agreed-upon decree and attempting to in-
terpret it consistently with applicable law and the child’s best interest.
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532, 534 (1989). Instead of a mathematical formula, the 1987 Leg-
islature adopted the multifactored approach to determining support
found in today’s NRS 125B.080. Id. Based on this history, in 1989
this court held that it is ‘‘inappropriate for the courts to adopt their
own formulas when the mathematical approach to adjusting the for-
mula in joint custody cases has been considered and rejected by the
legislature.’’ Barbagallo, 105 Nev. at 550 n.2, 779 P.2d at 535 n.2
(as amended by 786 P.2d 673 (1990)).

The point is not whether a formulaic approach is good policy, pro-
viding helpful bright-line rules; or bad policy, creating a hostile ‘‘on
the clock’’ mentality inconsistent with truly cooperative joint par-
enting. On this, reasonable policymakers differ, as the foreign state
statutes catalogued, ante at 424 n.5, 425 n.6, reflect. The point is
that percentage time/support formulas are for the Legislature to
evaluate, not for the court to establish by fiat.

The 40-percent joint physical custody test the majority adopts
today, when tied, as intended, to eligibility for a child support off-
set under Wright v. Osburn, 114 Nev. 1367, 970 P.2d 1071 (1998),
creates law indistinguishable from that Barbagallo says courts should
abjure.2 As a near-contemporaneous judicial interpretation of a con-
trolling statutory scheme, Barbagallo should control. See Neal v.
United States, 516 U.S. 284, 294-95 (1996) (giving ‘‘great weight
to stare decisis in the area of statutory construction’’ because the
legislature ‘‘is free to change this Court’s interpretation of its legis-
lation’’; the Legislature, not the courts, ‘‘has the responsibility for
revising its statutes’’; and ‘‘[w]ere we to alter our statutory inter-
pretations from case to case, [the Legislature] would have less rea-
son to exercise its responsibility to correct statutes that are thought
to be unwise or unfair’’ (internal quotation omitted)).

The family court’s interpretation of its decree was sound
The stipulated decree was not irreconcilably inconsistent with
joint physical custody

At its heart, this case asks how we should interpret the parties’
stipulated divorce decree. Historically, this court defers to a trial
court’s interpretation of its own decrees. ‘‘It is the province of the

2The majority justifies its adoption of a 40-percent test for joint physical cus-
tody as providing needed clarity in parental relocation as well as child support
offset cases. Ante at 422, citing Potter v. Potter, 121 Nev. 613, 618, 119 P.3d
1246, 1249 (2005). Relocation is not an issue here because the stipulated decree
provided that if either party moved away from Las Vegas, joint legal custody
would continue but primary physical custody would shift to the mother, with lib-
eral visitation, including full summers, for the father. If anything, the decree’s
relocation provision shows that the parties knew how to distinguish between joint
and primary physical custody and meant what they said—an assumption that
finds further support in the fact that each had experienced counsel in fashioning
the stipulated decree.
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trial court to construe its judgments and decrees.’’ Grenz v. Grenz,
78 Nev. 394, 401, 374 P.2d 891, 895 (1962). Further, ‘‘[w]here a
judgment is susceptible of two interpretations, that one will be
adopted which renders it the more reasonable, effective and conclu-
sive, and which makes the judgment harmonize with the facts and
law of the case and be such as ought to have been rendered.’’ Asel-
tine v. District Court, 57 Nev. 269, 273, 62 P.2d 701, 702 (1936)
(internal quotation omitted).

Both family court judges acknowledged the tension between the
stipulated decree’s joint physical custody provision and its original
residential timeshare provision. They resolved the tension by giving
priority to the parties’ overarching agreement to share joint legal and
physical custody. The elasticity in the original timeshare provision,
which gave the father such additional time ‘‘as agreed to by the Par-
ties’’ beyond his specifically allotted time, makes this reading fair.
It gives effect to all of the stipulated decree’s provisions, and it is
consistent with the parties’ apparent intent and their frank, on-the-
record admissions that neither believed the other was a bad parent,
their dispute being mainly over money and scheduling.

The family court judges’ reading of the stipulated decree also
comports with NRS 125.490, which states: ‘‘There is a presump-
tion, affecting the burden of proof, that joint custody would be in the
best interest of a minor child if the parents have agreed to an award
of joint custody.’’ See NRS 125.480(1) and (3)(a) (stating preference
for orders awarding joint custody and providing that ‘‘[i]f it appears
to the court that joint custody would be in the best interest of the
child, the court may grant custody to the parties jointly’’; statement
of reasons required only if joint custody denied). The parents here
‘‘agreed to an award of joint custody’’ and the family court judge
specifically stated on the record that she found that the timeshare, as
adjusted, was in the child’s best interest because it maximized the
child’s time with each parent instead of at day care. Remanding for
further findings regarding custody thus seems unnecessary.

The mother did not establish a basis to modify child 
support

Nor do I find a basis in the record to remand for further findings
as to support. While not elaborate, the decree specified the applica-
ble statutory percentage and stipulated that the parties were agreeing
to a downward deviation and the basis therefor. It read:

The parties’ respective obligation of child support for the par-
ties’ said minor child should are [sic] hereby offset and neither
party is ordered to pay to the other child support; that this rep-
resents a deviation from the statutory child support formula as
set forth in NRS 125B.070 (which states that child support for
one child shall be eighteen percent (18%) of the non-custodial
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parent’s income), based on the parties’ joint legal and physical
custody arrangement, pursuant to NRS 125B.080, subsection
(9)(j). Each party shall jointly pay for the support and care of
the parties’ minor child.

In addition, the stipulated decree obligated the father to pay for the
child’s health insurance at a cost of $80 per month and to contribute
$50 per month to an education fund for her, controlled by the child’s
mother.

As the majority notes, the mother filed successive motions to
modify support. In connection with the first motion to modify sup-
port, the court minutes reflect that the mother reaffirmed what was
represented in the stipulated decree—that ‘‘the parties [stipulated to]
share joint custody,’’ and that ‘‘the parties’ incomes are similar.’’
Both motions to modify relied on the alleged inconsistency between
the agreement for joint physical custody and the timeshare provision.
But read in conformity with the presumption in NRS 125.490, the
stipulated decree was not irreconcilably inconsistent with joint phys-
ical custody. Further, any theoretical inconsistency was eliminated
when the second judge modified the residential timeshare by substi-
tuting ‘‘Wednesday’’ for such additional time ‘‘as agreed on by the
Parties,’’ establishing a 4/3 timeshare that falls within the majority’s
40-percent rule. Because neither of the underlying motions in this
case identified a basis for modifying support besides the asserted
lack of true joint physical custody timeshare agreement, further pro-
ceedings and findings, beyond those the original decree stated to jus-
tify its downward deviation, are unwarranted.3

Adjusting a residential timeshare in a joint physical custody 
arrangement is appropriate when in the child’s best interest

An agreement to share joint physical custody, interpreted in light
of the child’s best interest, should determine the appropriate resi-
dential timeshare, not the reverse. Citing Wright, 114 Nev. at 1368,
970 P.2d at 1071-72, and Wesley v. Foster, 119 Nev. 110, 112-13,
65 P.3d 251, 252-53 (2003), the majority states that ‘‘[o]ur law pre-
sumes that joint physical custody approximates a 50/50 timeshare.’’
I do not read these cases as that definitive—much less as supporting
the majority’s holding that a residential timeshare arrangement that
works out to a child spending less than 40 percent of his or her time

3In her reply in support of the motion to disqualify, the mother argued that the
father had enjoyed an increase in income that independently justified modifying
child support. While this would have been a proper basis to modify support,
NRS 125B.145(4), the family court could not consider it since this basis was not
raised in either motion to modify, both of which predated the motion to dis-
qualify and the reply in support thereof, where these arguments first emerged.
Cf. Mosley v. Figliuzzi, 113 Nev. 51, 61, 930 P.2d 1110, 1116 (1997) (holding 
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with one parent over the course of a year automatically invalidates
a presumptively valid agreement for joint physical custody. As we
recognized in Mosley, 113 Nev. at 54, 930 P.2d at 1112, a decree
can validly establish joint physical custody even though the time-
share contemplated at the outset is not a 50/50 (or even a 60/40)
arrangement, but one that will require fine-tuning over time.

Joint physical custody may ideally signify something approaching
a 50/50 timeshare. However, I am concerned that our judicially
mandated 40-percent formula will prove unsatisfactory, especially
when used, as intended, to determine support and relocation dis-
putes. Lives change and a child’s time is divided, not just between
his or her parents, but among friends, school or day care, extended
family, sports, and other pursuits. Practical questions seem certain to
scuff the bright-line rule—questions like how to count hours the
child spends with people besides either parent, or which parent to
credit for time the child spends pursuing activities both parents sup-
port. Of greater concern, making child support, relocation, and
custody determinations depend on parents keeping logs of the num-
ber of hours each year a child spends with one parent or the other
(leaving aside the calculation and credit questions) detracts from the
type of true co-parenting our statutes try to promote. See NRS
125.460; NRS 125.490; see also In re Marriage of Birnbaum, 260
Cal. Rptr. 210, 214-15 (Ct. App. 1989) (dismissing as a ‘‘popular
misconception’’ the idea ‘‘that joint physical custody means the
children spend exactly one-half their time with each parent’’; noting
that ‘‘[p]arents’ demands for equal amounts of a child’s time [can]
constitute a disservice to the child’’; and that, while ‘‘[i]n some
cases the nature of the relationship between the parents may neces-
sitate this kind of inflexibility[ u]sually it is temporary, and when the
former spouses have adjusted to their new and limited relation-
ship . . . mathematical exactitude of time is no longer necessary’’);
Rutter’s, California Practice Guide to Family Law § 7:358 (2009)
(noting that ‘‘[a] joint custody order does not mean the child must
equally split all of his or her time between the parents’’); see also
Mosley, 113 Nev. at 60, 930 P.2d at 1116 (noting that ‘‘NRS
125.460 dictates the public policy of this state in child custody mat-
ters [which is] that the best interests of children are served by fre-
quent associations and a continuing relationship with both parents
and by a sharing of parental rights and responsibilities of child rear-
ing’’ (internal quotations omitted)).

parties entitled to a written motion and advance notice of the alleged grounds be-
fore a custody modification order is entered). Now that the original decree is
more than three years old, the mother is entitled to have its provisions respect-
ing child support reviewed in any event, NRS 125B.145(1), but that is not the
basis for reversal and remand.
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This case invites us to distinguish between adjusting parents’ res-
idential timeshare and formal proceedings to modify custody in the
stipulated joint physical custody setting. California Family Code
section 3011, like NRS 125.490(1), states a ‘‘presumption affecting
the burden of proof’’ that agreements providing for joint custody are
in a child’s best interest. Addressing joint physical custody agree-
ments, several intermediate California courts have exhorted ‘‘parents
[to] understand that successful joint physical custody depends upon
the quality of the parenting relationship, not the allocation of time.’’
In re Marriage of Birnbaum, 260 Cal. Rptr. 210, 216 (Ct. App.
1989); see Enrique M. v. Angelina V., 18 Cal. Rptr. 3d 306, 313
(Ct. App. 2004).

Both Birnbaum and Enrique M. recognize that disputes over the
details of residential timeshare arrangements in cases involving joint
physical custody are best settled by the parents, not the courts. En-
rique M., 18 Cal. Rptr. 3d at 314 (noting that such adjustments are
‘‘not on a par with a request to change physical custody from sole
to joint custody, or vice versa’’). Thus, they refuse to fuel these dis-
putes by expanding them into full blown custody proceedings, or re-
viewing them on appeal as if that is what they involve. If the parents
cannot agree on the child’s schedule, the family court should be held
to ‘‘possess[ ] the broadest possible discretion in adjusting co-
parenting residential arrangements involved in joint physical cus-
tody.’’ Birnbaum, 260 Cal. Rptr. at 216. This rule fosters the policy
presuming joint custody to be in a child’s best interests and may
even ‘‘obviate the need for costly and time-consuming litigation to
change custody, which may itself be detrimental to the welfare of
minor children because of the uncertainty, stress, and even ill will
that such litigation tends to generate.’’ Enrique M., 18 Cal. Rptr. 3d
at 313 (internal quotation omitted).

The dispute underlying this case is not identical to those presented
in Birnbaum and Enrique M., since it concerned time spent in day
care, and child support, not school choice and residence during the
school year. But the underlying principle is similar: When parties
have agreed to joint physical custody, absent a showing that some
other arrangement is in the child’s best interest, courts should try to
make that agreement succeed. In my estimation, we do the parties
and their child a disservice by remanding this case for more litiga-
tion, instead of affirming the family court.

CONCLUSION
In sum, I would uphold the district court’s order as consistent

with Nevada statutes that presumptively favor joint custody, espe-
cially agreed-upon joint custody, and require that before a joint cus-
tody decree is modified, it must be shown that the child’s best in-
terest requires the modification. As district courts have broad
discretion in deciding custody and support, so long as the policies
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set by statute are applied, the district court properly adjusted the
parties’ timeshare agreement and declined to modify the child sup-
port obligation to which the parties agreed.

With the exception of the portion of the opinion affirming the
order denying disqualification of the family court judge, therefore, I
respectfully dissent.
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1. MANDAMUS; PROHIBITION.
Supreme court would exercise its discretion to address merits of de-

veloper’s petition for writ of mandamus or, alternatively, writ of prohibition
regarding trial court’s order that denied developer’s motion for partial sum-
mary judgment in constructional defect action that was brought by home-
owners’ association on behalf of itself and owners of units in common-
interest community; order was not independently appealable, and petition
raised important issue of law and public policy regarding standing of asso-
ciation to raise claims on behalf of unit owners. Const. art. 6, § 4; NRS
34.170, 34.330, 116.3102(1)(d).

2. COURTS.
Supreme court has original jurisdiction to issue writs of prohibition and

mandamus. Const. art. 6, § 4.
3. MANDAMUS.

A writ of mandamus serves to compel the performance of an act that
the law requires as a duty resulting from an office, trust, or station, or to
control a manifest abuse of discretion.

4. PROHIBITION.
A writ of prohibition serves to stop a district court from carrying on its

judicial functions when it is acting outside its jurisdiction.
5. MANDAMUS; PROHIBITION.

Ordinarily, supreme court will not consider petitions for extraordinary
writ relief where the petitioner challenges a district court order denying 
a motion for summary judgment, unless summary judgment is clearly 
required by a statute or rule, or an important issue of law requires 
clarification.

6. ASSOCIATIONS; CONDOMINIUM.
A nonmember developer may challenge whether a homeowners’ asso-

ciation may properly institute against the developer a constructional de-
fect action in a representative capacity on behalf of owners of units in a
common-interest community but cannot challenge the internal procedures
followed by a homeowners’ association in determining to institute the civil 
action. NRS 116.31088(3); Restatement (Third) of Property: Servitudes 
§ 6.11.

7. ASSOCIATIONS; CONDOMINIUM.
Under provision of Uniform Common-Interest Ownership Act (UCIOA)

governing powers of homeowners’ association, association has standing to
file a representative action on behalf of its members for constructional de-
fects in individual units of the common-interest community. NRS
116.017(1), 116.093, 116.3102(1)(d); Restatement (Third) of Property:
Servitudes § 6.11.

8. ASSOCIATIONS; CONDOMINIUM.
In the absence of an express statutory grant, a common-interest com-

munity’s homeowners’ association does not have standing to bring suit on
behalf of its member owners. NRCP 17(a).

9. STATUTES.
If a statute is ambiguous, because it is susceptible to more than one

reasonable interpretation, supreme court will construe the statute by con-
sidering reason and public policy to determine legislative intent.

10. STATUTES.
Supreme court assumes that, when enacting a statute, the Legislature is

aware of related statutes.
11. PARTIES.

When a common-interest community’s homeowners’ association asserts
constructional defect claims in a representative capacity on behalf of unit
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owners, the action must fulfill the requirements of rule governing class ac-
tion lawsuits. NRS 116.3102(1)(d); NRCP 23.

12. PARTIES.
Though single-family residence constructional defect cases will rarely

be appropriate for class action treatment, in some cases, a representative
may properly bring a class action lawsuit. NRCP 23.

13. PARTIES.
If common defects predominate over individual claims, constructional

defect action involving several residences may be suitable for class action
treatment. NRCP 23.

14. PARTIES.
Because rule governing class actions allows a district court to grant

conditional class action certification, a court may later revoke class action
certification if it determines that certification is problematic and requires in-
dividual trials. NRCP 23(c)(1).

15. PARTIES.
Where a common-interest community’s homeowners’ association

brings constructional defect action against developer on behalf of its mem-
bers, a developer may challenge whether the association’s claims are sub-
ject to class certification. NRS 116.3102(1)(d); NRCP 23.

16. PARTIES.
When a developer challenges whether constructional defect claims that

are brought by common-interest community’s homeowners’ association on
behalf of unit owners are subject to class certification, court must conduct
and document a thorough analysis under rule governing class actions; analy-
sis will require the court to consider whether the claims and various theo-
ries of liability satisfy the requirements of numerosity, commonality, typi-
cality, adequacy, and whether common questions of law or fact predominate
over individual questions, or whether action satisfies one of other two op-
tions set forth in the rule. NRS 116.3102(1)(d); NRCP 23.

17. PARTIES.
In a constructional defect case that is brought on behalf of unit owners

by a common-interest community’s homeowners’ association, a shared ex-
perience alone does not satisfy the threshold requirements under rule gov-
erning class actions; instead, the court must determine, among other issues,
which units have experienced constructional defects, the types of alleged de-
fects, the various theories of liability, and the damages necessary to com-
pensate individual unit owners. NRS 116.3102(1)(d); NRCP 23.

18. PARTIES.
District court may classify and distinguish claims that are suitable for

class action certification from those requiring individualized proof. NRCP
23(c)(4).

Before the Court EN BANC.

O P I N I O N

By the Court, HARDESTY, C.J.:
In this petition for extraordinary writ relief, we resolve whether 

a homeowners’ association has standing to pursue constructional 
defect claims on behalf of its members with respect to alleged de-
fects in individual units in a common-interest community. Because
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the provisions of NRS Chapter 116, among other sources, demon-
strate that a common-interest community includes individual units,
we conclude that under NRS 116.3102(1)(d), a homeowners’ asso-
ciation has standing to file a representative action on behalf 
of its members for constructional defects in individual units of a
common-interest community. However, because such actions are
filed by a homeowners’ association in a representative capacity for
individual units, the claims must be analyzed according to class ac-
tion principles set forth in NRCP 23 and Shuette v. Beazer Homes
Holdings Corp., 121 Nev. 837, 854-57, 124 P.3d 530, 542-44
(2005).

FACTS AND PROCEDURAL HISTORY
First Light is a planned, common-interest community that is lo-

cated in Clark County, Nevada. Real party in interest First Light
Homeowners Association (First Light HOA) oversees the community
and owns the common areas of the First Light community, and its
members own the individual units located within the community.
First Light HOA is governed, in part, by First Light HOA’s Decla-
ration of Covenants, Conditions, and Restrictions and Reservation of
Easements (CC&Rs). The CC&Rs govern, for example, the owners’
property and voting rights, the organization of First Light HOA, and
the HOA’s duties and powers.

In February 2005, First Light HOA filed a complaint in its own
name on behalf of itself and the unit owners against petitioner D.R.
Horton, the developer of the community. Although individual home-
owners were not named as parties to the complaint, First Light
HOA alleged various causes of action claiming, in part, that both the
individual units and the common areas of the community have con-
structional defects and deficiencies to, for example, the design and
manufacturing of the stucco, drainage, and roofing.

In August 2008, D.R. Horton filed a motion for partial summary
judgment with the district court, arguing that First Light HOA
lacked standing to assert the majority of the claims because the
claims related to individual units and not common areas. Specifi-
cally, D.R. Horton argued that NRS 116.3102(1)(d), which permits
a homeowners’ association to institute litigation ‘‘on behalf of itself
or two or more units’ owners on matters affecting the common-
interest community,’’ does not confer standing on the homeowners’
association to assert constructional defect claims in individual units.

First Light HOA opposed D.R. Horton’s motion for partial sum-
mary judgment, arguing, in part, that D.R. Horton lacked standing
to challenge First Light HOA’s ability to represent individual home-
owners on claims related to their units. Additionally, First Light
HOA maintained that NRS 116.3102(1)(d) authorizes a homeown-
ers’ association to maintain constructional defect claims on behalf of
individual units because owners’ units are considered a part of the
common-interest community.
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The district court denied D.R. Horton’s motion for partial sum-
mary judgment, concluding that NRS 116.3102(1)(d) allows a home-
owners’ association to file suit on behalf of its members for con-
structional defects affecting individual units. D.R. Horton filed this
petition for a writ of mandamus or, in the alternative, a writ of pro-
hibition, challenging the district court’s denial of its partial motion
for summary judgment.

DISCUSSION
Before addressing whether NRS 116.3102(1)(d) confers standing

upon a homeowners’ association to file suit on behalf of its members
against a developer for damages caused by constructional defects in
individual units, we first consider whether a developer lacks stand-
ing to challenge an association’s ability to raise claims on behalf of
its members.

We conclude that under NRS 116.3102(1)(d), a homeowners’ as-
sociation has standing to assert constructional defect claims in a rep-
resentative capacity on behalf of individual units. However, because
damages are awarded for claims within individual owner units, such
actions are subject to class action principles discussed in Shuette v.
Beazer Homes Holdings Corp., 121 Nev. 837, 854-57, 124 P.3d
530, 542-44 (2005).

Thus, we conclude that a nonmember developer has standing to
challenge whether a homeowners’ association may properly assert
claims in a representative capacity on behalf of its members. How-
ever, a nonmember developer is barred from challenging the ade-
quacy of the internal procedures that a homeowners’ association fol-
lows before commencing a civil action on behalf of its members.

Standard of review
[Headnotes 1-5]

This court has original jurisdiction to issue writs of prohibition
and mandamus. Nev. Const. art. 6, § 4. A writ of mandamus serves
‘‘to compel the performance of an act that the law requires as a duty
resulting from an office, trust, or station, or to control a manifest
abuse of discretion.’’ We the People Nevada v. Secretary of State,
124 Nev. 874, 879, 192 P.3d 1166, 1170 (2008). A writ of prohi-
bition serves to stop a district court from carrying on its judicial
functions when it is acting outside its jurisdiction. Harvey L. Lerer,
Inc. v. District Court, 111 Nev. 1165, 1168, 901 P.2d 643, 645
(1995). Ordinarily, this court will not consider petitions for ex-
traordinary writ relief where the petitioner challenges a district
court order denying a motion for summary judgment, ‘‘unless sum-
mary judgment is clearly required by a statute or rule, or an im-
portant issue of law requires clarification.’’ ANSE, Inc. v. Dist. Ct.,
124 Nev. 862, 867, 192 P.3d 738, 742 (2008). In addition, these ex-
traordinary remedies may only be issued in cases ‘‘where there is
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not a plain, speedy and adequate remedy’’ at law. NRS 34.170; NRS
34.330.

Because a district court’s order denying summary judgment is not
independently appealable, GES, Inc. v. Corbitt, 117 Nev. 265, 268,
21 P.3d 11, 13 (2001), and D.R. Horton’s petition raises an impor-
tant issue of law and public policy, we exercise our discretion to ad-
dress the merits of the petition.

A nonmember developer may challenge whether a homeowners’ 
association may properly institute a constructional defect action 
in a representative capacity, but cannot challenge the internal 
procedures followed by a homeowners’ association in determining to
institute the civil action
[Headnote 6]

First Light HOA argues that a developer lacks standing to chal-
lenge an association’s ability to raise claims on behalf of its mem-
bers, relying on NRS 116.31088(3) and section 6.11 of the Restate-
ment (Third) of Property and its commentary. NRS 116.31088
governs the management of common-interest communities and sets
forth the meeting and voting requirements that an association must
fulfill before it files a civil action. First Light HOA argues that NRS
116.31088(3), which provides that ‘‘[n]o person other than a unit’s
owner may request the dismissal of a civil action commenced by the
association on the ground that the association failed to comply with
any provision of this section,’’ precludes a developer from challeng-
ing a homeowners’ association’s ability to file an action in a repre-
sentative capacity.

We conclude that NRS 116.31088(3) prohibits a nonmember from
challenging the adequacy of the procedure underlying the com-
mencement of a civil action. However, nothing in NRS 116.31088
precludes a developer from challenging whether the homeowners’
association may properly assert claims in a representative capacity
on behalf of its members.1 Similarly, we conclude that section 6.11
of the Restatement (Third) of Property and its commentary indicate
that a nonmember developer is only barred from challenging the ad-
equacy of the internal procedures that a homeowners’ association fol-
lows before commencing a civil action on behalf of its members.

A homeowners’ association has standing under NRS 116.3102(1)(d)
to assert causes of action for constructional defects on behalf of its
members
[Headnote 7]

D.R. Horton argues that First Light HOA does not have standing
to assert constructional defect claims on behalf of its members be-

1The Restatement reads: ‘‘Except as limited by statute or the governing 
documents, the association has the power to institute . . . litigation . . . in its
own name, on behalf of itself, or on behalf of the member property owners in
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cause NRS 116.3102(1)(d) only allows a homeowners’ association to
assert claims on behalf of the common-interest community, and in-
dividual units are statutorily excluded from the definition of the
common-interest community. In contrast, First Light HOA argues
that it has standing to assert claims affecting individual units be-
cause, as defined in NRS 116.093, a unit is considered a part of the
common-interest community.
[Headnote 8]

NRS Chapter 116, also known as the Uniform Common-
Interest Ownership Act (UCIOA), applies to all common-interest,
planned communities. The purpose of the UCIOA is to ‘‘make uni-
form the law with respect to the subject of this chapter among states
enacting it.’’ NRS 116.1109(2). The parties dispute whether, under
NRS Chapter 116, a homeowners’ association has standing to insti-
tute an action on behalf of its members for constructional defect
claims in individual units. We recognize that in the absence of an ex-
press statutory grant, an association does not have standing to bring
suit on behalf of its member owners. NRCP 17(a); Deal v. 999
Lakeshore Association, 94 Nev. 301, 304, 579 P.2d 775, 777
(1978). Therefore, the question presented by this writ proceeding is
whether NRS Chapter 116 provides an express statutory grant of
standing on First Light HOA to assert claims affecting individual
units within the common-interest community.

NRS 116.3102(1) provides, in pertinent part:
Except as otherwise provided in subsection 2, and subject to the
provisions of the declaration, the association may do any or all
of the following:

. . . .
(d) Institute, defend or intervene in litigation or administra-

tive proceedings in its own name on behalf of itself or two or
more units’ owners on matters affecting the common-interest
community.

(Emphases added.) D.R. Horton concedes that NRS 116.3102(1)
provides an express statutory grant of standing on a homeowners’ as-
sociation; however, D.R. Horton argues that individual units are not
matters that affect the common-interest community, and thus, First
Light HOA does not have standing to assert constructional defect

a common-interest community on matters affecting the community.’’ Restatement
(Third) of Prop.: Servitudes § 6.11 (2000). The commentary following section
6.11 of the Restatement provides:

If either the members on behalf of whom the association sues 
or the association meets normal standing requirements, the question
whether the association has the right to bring a suit on behalf of the mem-
bers is an internal question, which can be raised only by a member of the 
association.

Id. cmt. a.
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claims in individual units. Therefore, to resolve this issue, we must
determine whether the definition of a common-interest community
includes individual units.2

[Headnotes 9, 10]

This court has previously held that when the issue presented in an
original writ proceeding is a question of statutory interpretation, this
court will review the district court’s decision de novo. International
Game Tech. v. Dist. Ct., 124 Nev. 193, 198, 179 P.3d 556, 559
(2008). This court has also established that when a statute is facially
clear, it will give effect to the statute’s plain meaning. Public Em-
ployees’ Benefits Prog. v. LVMPD, 124 Nev. 138, 147, 179 P.3d
542, 548 (2008). If, on the other hand, a statute is ambiguous, be-
cause it is susceptible to more than one reasonable interpretation,
this court will construe a statute by considering reason and public
policy to determine legislative intent. Cable v. EICON, 122 Nev.
120, 124-25, 127 P.3d 528, 531 (2006). This court also assumes
that, when enacting a statute, the Legislature is aware of related
statutes. Id. at 125, 127 P.3d at 531.

We conclude that NRS 116.3102(1) is ambiguous because
the statute is susceptible to two reasonable interpretations—either a
‘‘common-interest community’’ includes individual units, or 
it does not. Therefore, we turn to other provisions and definitions
contained in NRS Chapter 116, along with the Restatement (Third)
of Property and its commentary, to determine the Legislature’s 
intent.

First, we turn to the definitions of ‘‘common-interest community,’’
NRS 116.021, ‘‘unit,’’ NRS 116.093, and ‘‘common elements,’’
NRS 116.017, to determine whether a common-interest community
includes individual units. A ‘‘common-interest community’’ is de-
fined by NRS 116.021 as ‘‘real estate with respect to which a per-
son, by virtue of his ownership of a unit, is obligated to pay for real
estate other than that unit.’’ D.R. Horton argues that the phrase,
‘‘other than that unit’’ excludes units from the definition of the 
common-interest community. However, after reviewing the defini-
tions of ‘‘unit’’ and ‘‘common elements,’’ we conclude that the
phrase, ‘‘other than that unit’’ does not exclude units from the 
common-interest community; rather, it simply expands the definition
to require an owner to pay for realty other than that unit that he or
she owns. A ‘‘unit,’’ for example, is defined as ‘‘a physical portion
of the common-interest community,’’ NRS 116.093, and ‘‘common
elements’’ include ‘‘all portions of the common-interest community

2NRS 116.3102(1) includes a provision to determine whether First Light
HOA’s CC&Rs limit its standing to assert claims on behalf of individual unit
owners. But because the CC&Rs are nearly identical to the provisions of NRS
116.3102(1) and its corresponding definitions, it is not necessary to engage 
in a separate analysis to determine whether the CC&Rs limit First Light’s
standing.
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other than the units.’’ NRS 116.017(1).3 In other words, by owning
property in a ‘‘common-interest community,’’ a property owner is
obligated to pay certain expenses attached to real estate in addition
to the unit he or she owns. The unit, however, is nonetheless part
and parcel of the ‘‘common-interest community.’’ Thus, we conclude
that the collaboration of the definitions of ‘‘common-interest com-
munity,’’ NRS 116.021, ‘‘unit,’’ NRS 116.093, and ‘‘common ele-
ments,’’ NRS 116.017, lead to the conclusion that units are consid-
ered a part of the common-interest community.

Accordingly, we conclude that where NRS 116.3102(1)(d) confers
standing on a homeowners’ association to assert claims ‘‘on matters
affecting the common-interest community,’’ a homeowners’ associ-
ation has standing to assert claims that affect individual units.

Our conclusion is further supported by section 6.11 of the Re-
statement (Third) of Property and its commentary. The Restatement
provides that ‘‘[e]xcept as limited by statute or the governing docu-
ments, the association has the power to instiute . . . litigation . . . in
its own name, on behalf of itself, or on behalf of member property
owners in a common-interest community on matters affecting the
community.’’ Restatement (Third) of Prop.: Servitudes § 6.11
(2000). Notably, section 6.11 of the Restatement mirrors the UCIOA
section 3-102(a)(4), which grants power to the association to bring
suit on behalf of its owners, and after which NRS 116.3102(1)(d) is
modeled. See Unif. Common Interest Ownership Act § 3-102(a)(4),
7 U.L.A. 934 (1994); Hearing on A.B. 221 Before the Assembly
Comm. on Judiciary, 66th Leg., Ex. D (Nev., March 20, 1991);
Hearing on A.B. 221 Before the Senate Judiciary Comm., 66th
Leg., Ex. C (Nev., May 23, 1991). Comment a to section 6.11 of
the Restatement explains:

If either the members on behalf of whom the association sues
or the association meets normal standing requirements, the
question whether the association has the right to bring a suit on
behalf of the members is an internal question, which can be
raised only by a member of the association.

We conclude that the commentary following section 6.11 of the Re-
statement is persuasive and supports our conclusion that a home-

3Other statutory provisions in NRS Chapter 116 support the conclusion that
units are a part of the common-interest community. See, e.g., NRS
116.4103(1)(c) (requiring that a public offering statement fully disclose ‘‘[t]he
estimated number of units in the common-interest community’’); NRS
116.41035 (providing a limitation to the requirements of a public offering state-
ment for ‘‘a common-interest community composed of not more than 12
units’’); NRS 116.2107(3) (requiring that a declaration state the method to re-
allocate interest ‘‘[i]f units may be added to or withdrawn from the common-
interest community’’); NRS 116.41095 (describing the rights and responsibili-
ties for potential investors who ‘‘enter into a purchase agreement to buy a home
or a unit in a common-interest community’’).
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owners’ association may assert claims on behalf of its members. See
Beazer Homes Nevada, Inc. v. Dist. Ct., 120 Nev. 575, 583, 97 P.3d
1132, 1137 (2004) (noting that this court will look to the commen-
tary of a model act where a Nevada statute is patterned after the
act).
[Headnote 11]

Nevertheless, we recognize that because NRS 116.3102(1)(d) and
section 6.11 of the Restatement permit a homeowners’ association to
file an action in a representative capacity, the statutory grant must be
reconciled with the principles and analysis of class action lawsuits
and the concerns related to constructional defect class actions, which
this court addressed in Shuette v. Beazer Homes Holdings Corp.,
121 Nev. 837, 124 P.3d 530 (2005). Indeed, the commentary to Re-
statement (Third) of Property section 6.11, which reaffirms that a
homeowners’ association has standing to assert claims affecting in-
dividual units, also provides, ‘‘[i]n suits where no common property
is involved, the association functions much like the plaintiff in a
class-action litigation, and questions about the rights and duties be-
tween the association and the members with respect to the suit will
normally be determined by the principles used in class-action litiga-
tion.’’ Restatement (Third) of Prop.: Servitudes § 6.11 cmt. a
(2000).

Therefore, because a homeowners’ association functions much
like a plaintiff in a class action, we conclude that when an associa-
tion asserts claims in a representative capacity, the action must ful-
fill the requirements of NRCP 23, which governs class action law-
suits in Nevada. And we turn to both NRCP 23 and the principles
expressed in Shuette to determine how ‘‘questions about the rights
and duties between the association and the members,’’ Restatement
(Third) of Prop.: Servitudes § 6.11 cmt. a, shall be resolved. When
describing the policy behind class action lawsuits, this court has de-
clared that ‘‘class actions promote efficiency and justice in the legal
system by reducing the possibilities that courts will be asked to ad-
judicate many separate suits arising from a single wrong.’’ Shuette,
121 Nev. at 846, 124 P.3d at 537. However, in Shuette, this court
announced that because a fundamental tenet of property law is that
land is unique, ‘‘as a practical matter, single-family residence con-
structional defect cases will rarely be appropriate for class action
treatment.’’ Id. at 854, 124 P.3d at 542. In other words, because
constructional defect cases relate to multiple properties and will typ-
ically involve different types of constructional damages, issues con-
cerning causation, defenses, and compensation are widely disparate
and cannot be determined through the use of generalized proof. Id.
at 855, 124 P.3d at 543. Rather, individual parties must substantiate
their own claims and class action certification is not appropriate. Id.
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[Headnotes 12-14]

However, in some constructional defect cases, a representative
may properly bring a class action lawsuit. Id. at 856, 124 P.3d at
544. If, for example, common defects predominate over individual
claims, the action may be suitable for class action treatment. Id. at
857, 124 P.3d at 544. Because constructional defect actions may be
complex, it is particularly important for the district court to thor-
oughly analyze NRCP 23’s requirements and document its findings.
Id. In addition, because NRCP 23(c)(1) allows a district court to
grant conditional class action certification, a court may later revoke
class action certification if it determines that certification is prob-
lematic and requires individual trials. Id. at 857-58, 124 P.3d at 544.
[Headnotes 15-18]

We conclude that representative actions filed by homeowners’ as-
sociations are amenable to the same treatment as class action law-
suits brought by individual homeowners, which we discussed in
Shuette. Therefore, where a homeowners’ association brings suit on
behalf of its members, a developer may, under Shuette, challenge
whether the associations’ claims are subject to class certification. In
doing so, the district court must conduct and document a thorough
NRCP 23 analysis. This analysis will require the court to consider
whether the claims and various theories of liability satisfy the re-
quirements of numerosity, commonality, typicality, adequacy, and, as
in Shuette, whether ‘‘common questions of law or fact predominate
over individual questions,’’ or whether the action satisfies one of the
other two options set forth in NRCP 23(b).4 See id. at 846, 850, 124
P.3d at 537, 539. Indeed, we emphasize that a shared experience
alone does not satisfy the threshold requirements under NRCP 23.
See id. at 858, 124 P.3d at 545. Instead, the court must determine,
among other issues, which units have experienced constructional de-
fects, the types of alleged defects, the various theories of liability,
and the damages necessary to compensate individual unit owners.
And if necessary, NRCP 23(c)(4) allows the district court to certify
a class action with respect to certain issues or subclasses. To that
end, the district court may classify and distinguish claims that are
suitable for class action certification from those requiring individu-
alized proof.

In sum, a homeowners’ association filing a suit on behalf of its
members will be treated much the same as a plaintiff in class action

4Specifically, in addition to considering whether common questions of 
law or fact predominate over claims concerning individual units, the district
court, upon determining that the prerequisites enumerated in NRCP 23(a) are
satisfied, could also consider whether the class action satisfies NRCP 23(b)(1)
or (2).
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litigation. Although an association has standing to assert claims on
behalf of its members, the suit must fulfill the requirements of
NRCP 23 and the principles and concerns discussed in Shuette.

CONCLUSION
D.R. Horton’s petition raises important issues of law and public

policy related to a developer’s standing to challenge a homeowners’
association’s right to bring an action, and a homeowners’ associa-
tion’s standing to assert causes of action on behalf of individual unit
owners within a common-interest community. We conclude that be-
cause a common-interest community includes both common ele-
ments and units, a homeowners’ association has standing under
NRS 116.3102(1)(d) to assert a cause of action against a developer
for constructional defects within individual units. Additionally, al-
though a developer may not challenge the internal procedures that an
association uses before filing an action, the developer has standing
to challenge the nature of the alleged damages and whether an as-
sociation may, in accordance with NRCP 23, file a representative ac-
tion on behalf of individual homeowners.

In this case, First Light HOA alleged various causes of action
against D.R. Horton, claiming, in part, that both the individual units
and the common areas of the community have defects and deficien-
cies pertaining to, for example, the design and manufacturing of the
community, stucco, drainage, and roofing. In accordance with our
analysis, we direct the district court to review the claims asserted by
First Light HOA to determine whether the claims conform with class
action principles, and thus, whether First Light HOA may file suit 
in a representative capacity for constructional defect claims within
individual units. Accordingly, we deny the petition and instruct the
district court to conduct further proceedings consistent with this
opinion.

PARRAGUIRRE, DOUGLAS, CHERRY, SAITTA, GIBBONS, and 
PICKERING, JJ., concur.

THOMAS DOBRON, INDIVIDUALLY, APPELLANT, v. DEL
BUNCH, JR., AND ERNESTINE L. BUNCH, RESPONDENTS.

No. 48730

September 10, 2009 215 P.3d 35

Appeal from a district court judgment awarding attorney fees as
damages in a contract action. Eighth Judicial District Court, Clark
County; Stewart L. Bell, Judge.
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After creditor successfully defended against debtors’ claims of
usury, creditor brought action against guarantor to loans, seeking at-
torney fees and costs that were incurred during the usury lawsuit.
The district court entered judgment in favor of guarantor. The
supreme court remanded, concluding that attorney fees were poten-
tially recoverable in an independent action based on the guaranty
agreement. On remand, the district court found that creditor was en-
titled to attorney fees as damages under the guaranty agreement be-
cause defending the usury action directly affected its ability to col-
lect the full amount of the loans, and that sufficient proof had been
presented to support the amount of attorney fees awarded. Guaran-
tor appealed. The supreme court, HARDESTY, C.J., held that guar-
antor was not liable under guaranty agreement for attorney fees in-
curred by creditor in defending against usury action brought by
debtors.

Reversed.

Wingert Grebing Brubaker & Goodwin LLP and Stephen C. Gre-
bing, Henderson; John S. Addams, San Diego, California, for 
Appellant.

Ellsworth, Moody & Bennion and Charles W. Bennion, Las
Vegas, for Respondents.

1. GUARANTY.
Guarantor was not liable for attorney fees incurred by creditor in de-

fending against usury action brought by debtors, which action did not in-
clude any affirmative effort on creditor’s part to collect any of the under-
lying loans; creditor’s defense of the usury action did not fall within the
attorney fees provision of the guaranty agreement because it was not an ac-
tion to collect or compromise the loan.

2. APPEAL AND ERROR.
The supreme court reviews the interpretation of a contract de novo.

3. GUARANTY.
General contract interpretation principles apply to interpret guaranty

agreements.
4. COSTS.

Where a contract provision purports to allow attorney fees in an action
arising out of the terms of the instrument, the court will not construe the
provision to have broader application.

Before the Court EN BANC.

O P I N I O N

By the Court, HARDESTY, C.J.:
This appeal raises the issue of whether a guarantor to a loan may

be held liable for attorney fees incurred by the lender in defending
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a usury action brought by the borrowers. We have previously held
that a guarantor’s obligation to a lender under a guaranty agreement
should be strictly construed and will not require a guarantor to be
responsible for obligations beyond those specified in the guaranty
agreement. But we have also recognized a distinction between a
surety who is compensated and one who is not and eliminated the
strict construction rule in favor of the surety when the surety is com-
pensated. While our prior precedent is unclear as to the application
of this distinction to guaranty agreements, we nevertheless conclude
that such a distinction is no longer necessary. Consequently, when
interpreting a guaranty agreement, whether a guarantor is compen-
sated is not relevant, and rather than apply a strict rule of construc-
tion, we will apply general contract construction rules.

In this case, the guaranty agreements stated that an obligation to
pay attorney fees exists only in ‘‘collecting or compromising any
such indebtedness’’ or in the enforcement of the guaranty agreement
against the guarantor. Under general contract rules, specifically the
rule that an attorney fees provision will not be interpreted more
broadly than written, we conclude that the guarantor was not liable
for attorney fees incurred by the lender in defending a usury action
that did not include any affirmative effort on the part of the lender
to collect any of the underlying loans. Accordingly, we reverse the
district court’s judgment awarding attorney fees to respondents.

FACTS
Appellant Thomas Dobron owned a number of companies that

borrowed money from respondents Del Bunch, Jr., and Ernestine L.
Bunch and their company. The transactions were incorporated into
five different loan agreements. In connection with these loans, Do-
bron signed guaranty agreements with the Bunches, in which he
promised to repay the loans if the companies failed to do so. All of
the guaranty agreements contained identical language, except for the
identification of which loan was guaranteed.

Shortly after entering into the loans, the Dobron companies filed
a usury action against the Bunches in California, claiming that the
interest rate on the loans was usurious and therefore illegal. Dobron,
personally, was not a party to that action. Under California’s usury
law, if a loan’s interest rate is usurious, the borrower can recover
three times the amount of interest paid in damages. The Bunches
successfully removed the case to federal court and then transferred
it to Nevada. The Nevada federal district court held that Nevada law
applied to the loans, and as Nevada does not have a usury law, ruled
in favor of the Bunches. The Ninth Circuit Court of Appeals af-
firmed. In the Ninth Circuit, the Bunches requested that the case be
remanded to the Nevada federal district court for a determination of
attorney fees and costs. This request was granted, however, the
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Bunches never sought the attorney fees or costs in the federal district
court.

Approximately one year later, the Bunches filed suit in the
Nevada state district court against Dobron personally, seeking attor-
ney fees and costs that were incurred during the usury lawsuit. The
Bunches based their claim on section 8 of the guaranty agreement,
which states in relevant part that the ‘‘Guarantor [Dobron] shall also
pay Lender’s [the Bunches’] reasonable attorneys’ fees and all costs
and other expenses which Lender expends or incurs in collecting or
compromising any such indebtedness or in enforcing this Guarantee
against Guarantor.’’ Following a short bench trial, the district court
found in favor of the Bunches, and Dobron appealed.

After concluding that attorney fees were potentially recoverable in
an independent action based on the guaranty agreement, this court
remanded the case to the district court and directed the court to
make specific findings as to whether the guaranty agreement pro-
vided for attorney fees for the Bunches’ defense of the usury 
action and whether the amount of attorney fees was properly proved
as damages based on the guaranty agreement. On remand, the dis-
trict court found that the Bunches were entitled to attorney fees as
damages under the guaranty agreement because defending the usury
action directly affected their ability to collect the full amount of the
loans, and that sufficient proof had been presented to support the
amount of attorney fees awarded. The present appeal ensued.

DISCUSSION
Determining the appropriate standard of review
[Headnotes 1-3]

We review the interpretation of a contract de novo. May v. An-
derson, 121 Nev. 668, 672, 119 P.3d 1254, 1257 (2005). Previously,
this court has held that the obligation of a guarantor will be strictly
construed, Adelson v. Wilson & Co., 81 Nev. 15, 21, 398 P.2d 106,
109 (1965), and we will not require the guarantor to be responsible
for anything beyond what it clearly agreed to pay. Homewood Inv.
Co. v. Wilt, 97 Nev. 378, 381, 632 P.2d 1140, 1143 (1981). This
court has also held, however, in the context of interpreting a surety
agreement, that the strict construction rule in favor of the surety
does not apply when there is a compensated surety. Zuni Constr. 
Co. v. Great Am. Ins. Co., 86 Nev. 364, 367, 468 P.2d 980, 982
(1970). While it is unclear how our prior precedent has applied this
compensated/uncompensated distinction to guaranty contracts, we
conclude that there is no sound reason to continue to use such dis-
tinctions, and thus, we reject any further use of different treatment
based on whether the guarantor is compensated. In connection with
removing the distinction of whether a guarantor is compensated, we



Dobron v. Bunch464 [125 Nev.

eliminate the construction rule that a guaranty agreement be strictly
construed in any party’s favor. Instead, general contract interpreta-
tion principles apply to interpret guaranty agreements.

This conforms with the modern trend stated in Restatement
(Third) of Suretyship and Guaranty, section 14, comment c (1996).
See also WXI/Z Southwest Malls v. Mueller, 110 P.3d 1080, 1083
(N.M. Ct. App. 2005). The elimination of determining whether a
party is compensated and the special interpretation rule provides a
clearer, less mechanical approach to the interpretation of guaranty
agreements and, as recognized by the Restatement, the policy behind
the strict interpretation rule to protect an accommodating guarantor
who is not in the guaranty business and derives no compensation
from entering into the guaranty agreement is still covered by other
general contract interpretation rules and substantive law protections.

Following this new approach in the present case, the applicable
general contract interpretation rule concerns the interpretation of at-
torney fees provisions. This court has held that ‘‘[w]here a contract
provision purports to allow attorney’s fees in an action arising out of
the terms of the instrument, we will not construe the provision to
have broader application.’’ Campbell v. Nocilla, 101 Nev. 9, 12, 692
P.2d 491, 493 (1985). Such a rule has been applied on more than
one occasion to determine that an attorney fees provision in a guar-
anty agreement that relates to collecting on the underlying note or
loan, but that does not expressly state that it applies to enforcement
of the guaranty agreement itself, results in no recovery for attorney
fees by a lender when bringing suit against the guarantor to enforce
the guaranty agreement. See Servaites v. Lowden, 99 Nev. 240,
246, 660 P.2d 1008, 1012 (1983); Securities Investment Co. v. Don-
nelley, 89 Nev. 341, 349, 513 P.2d 1238, 1243 (1973).

The guaranty agreement’s attorney fees and costs provision
The main issue raised in this appeal concerns whether the guar-

anty agreement provides for the recovery of attorney fees and costs
incurred in defending the usury action. The attorney fees provision
in the guaranty agreement provides two bases for recovery of attor-
ney fees from the guarantor—the lender’s attempts to ‘‘collect 
or compromise’’ the loan and the enforcement of the guarantee
agreement:

Guarantor [Dobron] shall also pay Lender’s [the Bunches’]
reasonable attorneys’ fees and all costs and other expenses
which Lender expends or incurs in collecting or compromising
any such indebtedness or in enforcing this Guarantee against
Guarantor, whether or not suit is filed, including, without lim-
itation, all such fees, costs and expenses incurred in connection
with any insolvency, bankruptcy, reorganization, arrangement or
other similar proceedings involving Guarantor which in any way
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affect the exercise by Lender of its rights and remedies 
hereunder.

The attorney fees at issue here were incurred in the defense of the
usury action and did not involve an action to enforce the guaranty
agreement, especially in light of the fact that Dobron, the guarantor,
was not even a party to the usury action. Thus, the only issue before
us for resolution is whether the defense of the usury action falls
under the ‘‘collecting or compromising’’ language of the guaranty
agreement as a basis for the recovery of attorney fees and costs. We
conclude that it does not.

Dobron argues that defending the usury action does not fit 
within the meaning of ‘‘collecting or compromising’’ on the loan,
and therefore, he cannot be held liable for the attorney fees 
and costs incurred. He points to the fact that the Bunches instituted
separate actions to collect on the debts to support his asser-
tion that the defense in the usury action was not a collection or 
compromise.

The Bunches contend that their defense in the usury action meets
the requirement of ‘‘collecting or compromising’’ the loan because
if they had not defended the suit they would have lost the ability to
collect a large amount of the loans. The Bunches note that Califor-
nia’s usury laws allow for treble damages, and in the usury case,
the Dobron companies sought recovery of damages in excess of
$2,700,000, while the loans were for $5,708,000. Thus, according
to the Bunches, if they failed to defend the action, their ability to
collect the loans would have been reduced substantially.

The district court held that the defense in the usury action fell
under the guaranty agreement because the Bunches had to defend it
in order to be able to collect the full amount of the loans given to
the companies. Therefore, the court determined that the defense was
sufficient to meet the requirement that the fees be incurred in ‘‘col-
lecting’’ the loans.
[Headnote 4]

As stated above, we apply general contract interpretation rules to
determine whether the clause at issue provides for the recovery of at-
torney fees. The applicable contract interpretation rule in this case
is that ‘‘[w]here a contract provision purports to allow attorney’s
fees in an action arising out of the terms of the instrument, we will
not construe the provision to have broader application.’’ Campbell v.
Nocilla, 101 Nev. 9, 12, 692 P.2d 491, 493 (1985). Applying this
rule to the present case, we conclude that the Bunches’ defense of
the usury action did not fall within the attorney fees provision of the
guaranty agreement because it was not an action to collect or com-
promise the loan. There was no affirmative effort on the part of the
Bunches to recover the debt from either the borrowers or the guar-
antor Dobron in the usury action. In fact, the Bunches elected in-



Dobron v. Bunch466 [125 Nev.

stead to file separate actions to collect the debts, in which they were
entitled to recover attorney fees pursuant to the guaranty agree-
ment. The language of the guarantee agreement does not provide,
however, for the recovery of attorney fees for defending the usury
claim that did not also involve an attempt to collect under the loans.

Additional authority supports the conclusion that the guaranty 
agreement’s attorney fees provision does not allow for the recovery
of attorney fees when there is no affirmative attempt to collect or
compromise the loans

Our conclusion is supported by this court’s holding in Campbell
v. Nocilla, 101 Nev. 9, 692 P.2d 491 (1985). In Campbell, the own-
ers of real property brought a declaratory relief action against their
real estate agent, seeking indemnification for damages from breach
of contract claims brought by potential buyers of the property. Id. at
10, 692 P.2d at 492. Judgment was entered in favor of the real es-
tate agent, along with attorney fees pursuant to the real estate listing
agreement, which stated that the real estate agent was entitled to fees
if suit was brought to enforce the contract. Id. at 10-12, 692 P.2d at
492-93. This court reversed the attorney fees award and determined
that the property owner’s declaratory relief action did not involve en-
forcement of the contract, and therefore, the real estate agent was not
entitled to attorney fees for defending the indemnification claim. Id.
at 12, 692 P.2d at 493. The present case is comparable to the
Campbell case, in that the usury action, similar to the declaratory re-
lief action in Campbell, was not brought specifically to collect or en-
force the underlying debts, and as a result, attorney fees are not re-
coverable because the action does not fall under the specific
provision in the contract allowing for recovery of fees.

Court decisions in other jurisdictions, which narrowly construe at-
torney fees obligations pursuant to guaranty agreements, are also
consistent with our holding today. See First Nat. Park Bank v. John-
son, 553 F.2d 599, 602-03 (9th Cir. 1977) (holding that an attorney
fees provision allowing for recovery of attorney fees for enforcing a
note did not provide for recovery of attorney fees in an action
against the guarantor to enforce the guaranty agreement); In re LCO
Enterprises, Inc., 180 B.R. 567, 570-71 (B.A.P. 9th Cir. 1995)
(holding that attorney fees incurred by the lessor in defending a
bankruptcy preference action by the lessee’s bankruptcy trustee to re-
cover money paid to the lessor were not recoverable under an attor-
ney fees provision in a lease agreement because it was not an action
to enforce the lease contract); In re Wetzler, 192 B.R. 109, 119-20
(Bankr. D. Md. 1996) (holding that one of several guarantors on a
guaranty agreement who incurred attorney fees to settle a claim by
the lender against the guarantors could not recover a portion of those
attorney fees from another guarantor because the guaranty agree-
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ment only provided for attorney fees for enforcing payment of the
underlying note or performance of the guaranty, and the settlement
agreement was not an action by the guarantor to enforce the note or
the guaranty agreement). Particularly supportive of our conclusion is
Zimmerman v. First Production Credit Ass’n, 412 N.E.2d 216 (Ill.
App. Ct. 1980). In Zimmerman, the obligor on a note brought a de-
claratory relief action seeking a court order that the note was unen-
forceable. The note contained an attorney fees provision that re-
quired the obligor on the note to pay attorney fees if the note was
given to an attorney or a lawsuit was instigated to collect on the
note. Id. at 217. In resolving the appeal, the Illinois court addressed
whether the obligor had to pay attorney fees to the payee on the note
for the payee’s defense of the declaratory relief action seeking to
have the note invalidated. Id. The court concluded that, because the
suit was not an attempt to collect on the note, attorney fees were not
available pursuant to the attorney fees clause. Id. The defense of the
declaratory relief action to invalidate the note directly affected the
payee’s ability to collect on the note. The court concluded, however,
that because there was no affirmative effort to collect on the note, at-
torney fees were unavailable according to the language of the attor-
ney fees clause. Id.

Likewise, in the present case, while the defense of the usury ac-
tion may have had a potential impact on the lenders’ ability to col-
lect the debts, the absence of an affirmative action to recover the
loans precludes recovery of attorney fees under section 8 of the
guaranty agreement. While the Zimmerman court also relied on the
contract construction rule that a contract will be construed against
the drafter, which does not apply in the present case because the
parties have not provided evidence or argument regarding which
party drafted the guaranty agreement, the reasoning of the Zimmer-
man court regarding the interpretation of the attorney fees clause re-
quiring an attempt to collect on the note to recover attorney fees is
still persuasive and supports our conclusion in the present case.

Dobron would not have necessarily benefited from the usury action
In concluding that the guaranty agreement does not provide for

the recovery of attorney fees in this case, we reject the Bunches’ as-
sertion that Dobron would have necessarily benefited from a suc-
cessful usury action. Dobron did not initiate the action and was not
a party to the usury suit. In addition, as guarantor, Dobron’s obli-
gation on the loans was contingent in the context of the usury action
because he was not required to make any payments on the loans un-
less and until the borrower defaulted. As the usury action was insti-
tuted by the borrowers and neither the borrowers nor the Bunches
sought to bring Dobron into the action under an argument that he
was currently responsible for payment of the notes, the usury action
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did not directly benefit Dobron.1 Thus, there is no support for the
argument that Dobron would necessarily have benefited from the
usury action and therefore should be liable for the attorney fees.

CONCLUSION
Based on the language of the guaranty agreement, we conclude

that Dobron was not liable for the Bunches’ attorney fees in de-
fending the usury action brought by the borrowers of the loans. The
defense of the usury action did not constitute a recovery action by
the Bunches. Therefore, since there was no affirmative attempt to
collect or compromise the loans, the attorney fees provision in the
guaranty agreement does not allow for the recovery of attorney fees.
Accordingly, we reverse the judgment of the district court.

PARRAGUIRRE, DOUGLAS, SAITTA, and GIBBONS, JJ., concur.

PICKERING, J., with whom CHERRY, J., agrees, concurring:
I join the majority based on the particular attorney fees clause in-

volved. The guaranty provided for the Bunches, as ‘‘Lender,’’ to re-
cover fees the ‘‘Lender expends or incurs in collecting or compro-
mising [the] indebtedness . . . .’’1 Fees spent to defend the
borrower’s usury suit, which apparently did not involve any affir-
mative claims by the Bunches against the borrower, were not in-
curred by the Bunches ‘‘in collecting or compromising [the] indebt-
edness.’’ Unlike California, Cal. Civ. Code § 1717, Nevada permits
one-sided attorney fees clauses, see Trustees, Carpenters v. Better
Building Co., 101 Nev. 742, 746-47, 710 P.2d 1379, 1382 (1985),
but the one-sided clause in favor of the lender in this case ended up
being too restrictive to cover fees incurred defensively.

I write separately to emphasize that the outcome depends on the
fee clause involved. If the clause here had been worded more
broadly, fees incurred defensively might well have been recoverable,
even though incurred in a separate suit. See Exchange Nat. Bank of
Chicago v. Daniels, 763 F.2d 286, 294 (7th Cir. 1985) (upholding
award of fees incurred to defend separate suits and counterclaims be-

1In fact, it is possible that the usury action negatively affected Dobron, as he
potentially could have raised a usury defense himself in a future collection ac-
tion against him under the guaranty agreement. He could be precluded from
raising such a defense based on the borrowers’ usury action under issue preclu-
sion principles. We need not address this issue, however, as the parties did not
argue this point and it is unnecessary for resolution of this appeal.

1The language at the end of the fee clause saying it applies to a range of re-
organization or insolvency proceedings doesn’t help. It is self-limiting, applying
to fees incurred in ‘‘proceedings involving Guarantor which in any way affect
the exercise by Lender of its rights and remedies hereunder.’’ The guarantor is
Dobron, who was not a party to the usury suit, and the reference to the lender’s
‘‘rights and remedies hereunder’’ applies to the guaranty, not the note. The fees
at issue here were incurred to defend the Bunches’ rights against the borrower
under the note, not rights against Dobron under the guaranty.
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cause the fee clause ‘‘authorize[d] fees for all work in both the ‘col-
lection’ and the ‘enforcement’ of the note’’); Thunderbird Investment
Corporation v. Rothschild, 97 Cal. Rptr. 112, 118 (Ct. App. 1971)
(upholding award of fees incurred to defend a note’s interest provi-
sions against a usury challenge where the fee clause provided for
fees ‘‘[i]f action be instituted on this note’’); see also Towers Char-
ter & Marine Corp. v. Cadillac Ins. Co., 894 F.2d 516, 524-25 (2d
Cir. 1990) (discussing differences among various fee clauses and
their application to fees incurred defensively).

While I join the majority’s sound opinion, including its recogni-
tion of the rule stated in the Restatement (Third) of Suretyship and
Guaranty section 14 (1996), I except from my joinder its suggestion
that we are adopting a special rule that requires us to ‘‘narrowly
construe attorney fees obligations pursuant to guaranty agreements.’’
Ante at 466, citing First Nat. Park Bank v. Johnson, 553 F.2d 599,
602-03 (9th Cir. 1977); In re LCO Enterprises, Inc., 180 B.R. 567,
570-71 (B.A.P. 9th Cir. 1995); In re Wetzler, 192 B.R. 109, 119-20
(Bankr. D. Md. 1996). It is not clear to me that the cases cited es-
tablish this proposition,2 or that we need a special rule of construc-
tion to decide this appeal. But more importantly, by statute, Nevada
allows agreements that require one party to pay the other party’s at-
torney fees, NRS 18.010(4), with particular reference to commercial
agreements involving ‘‘money due or to become due on any con-
tract.’’ See NRS 99.050 (providing that ‘‘parties may agree for the
payment of any rate of interest on money due or to become due on
any contract, for the compounding of interest if they choose, and for
any other charges or fees’’ (emphasis added)). Perhaps because
agreements allowing one side to recover its fees from the other de-
part from the normal ‘‘American Rule,’’ the court has historically
examined the language the parties used to establish their right to fees
to be sure there was, in fact, an agreement to pay fees that applies.
Cf. First Commercial Title v. Holmes, 92 Nev. 363, 550 P.2d 1271
(1976), cited in Campbell v. Nocilla, 101 Nev. 9, 12, 692 P.2d 491,
493 (1985). But I do not see this as a special rule of construction,
and if it is, our cases have applied it to all fee-shifting agreements,
not just those in guaranties.

2First National Park Bank involved a guaranty fee clause that only applied to
suits to collect the note, not to suits arising under the guaranty, 553 F.2d at 602-
03, which differs from the clause here, which specified that it applied to both.
LCO involved a fee clause in a lease, not a guaranty. 180 B.R. at 568-69. And
Wetzler involved a dispute between co-guarantors asserting indemnity claims
against each other for fees one co-guarantor incurred dealing with litigation by
the lender, which the court found were not covered by the fee clause in the guar-
anty, which only apply to litigation involving ‘‘payment of any amount due under
the Note or performance of the Guaranty.’’ 192 B.R. at 119.


